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CURRENT EVENTS. 





FEDERAL JURISDICTION—CAN A CITIZEN SUE 
His Own STATE IN A FEDERAL Court.—We 
observe that a correspondent of the New 


York Tribune, Mr. Moncure D. Conway, in: 


a two-column article, brings again to the 
front the question whether a citizen of a State 
can sue that State in a Federal court. A 
case involving this question now stands for 
hearing by the Supreme Court of the United 
States. It seems that a citizen of North 
Carolina most unfilially sued the ‘‘good old 
north State’’ in a Federal court for a cause 
of action, which it is asserted, involves a 
right guaranteed by the constitution of the 
United States, and which the authorities of 
North Carolina have infringed. 

This is said to be a new question, a case 
of the first impression, and we are inclined 
to think that the assertion is correct. There 
seems to have been, since the passage of the 
XIth amendment in 1796, no case in the 
Federal courts reported in which the plaintiff 
has been a citizen of a State, and the defend- 
ant that State itself. It has been tacitly 
agreed on all hands throughout the United 
States, for nearly a century, that Federal 
courts have no jurisdiction of such ‘cases, 
and during all that period the transactions 
between the authorities of a State and its 
citizens have been conducted upon the as- 
sumption that the citizen must look for re- 
dress of any grievances to the courts of that 
State, or its other constituted authorities. 

This consideration, however, although per- 
suasive, is not conclusive of the question, 
whether Federal courts possess the jurisdic- 
tion now claimed for the first time. It must 
be borne in mind that this is a technical 
question of jurisdiction, pure and simple, 
and is by no means dependant upon ques- 
tions of abstract right or wrong, of public 
policy or of inconvenience. It depends only 
upon the construction to be given to article 
III, § 2, of the constitution of the United 
States, in which provision is made for the 
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organization of Federal courts, and the juris- 
diction of those courts is prescribed. It will 
be observed that the second section contains 
two clauses, the first of which prescribes the 
character and description of the ‘‘suits at law 
and in equity,’’ of which Federal courts have 
jurisdiction; the second clause designates 
the status of persons or parties, over which 
that jurisdiction can be exercised. So far 
as the States of the Union are concerned, 
suits in which they are interested are ‘‘con- 
troversies between two or more States; be- 
tween a State and citizens of another State; 
between citizens of different States; between 
citizens of the same State claiming lands 
under grants of different States, and between 
a State or the citizens thereof, and foreign 
States, citizens or subjects.’’ 

By the XIth amendment of the constitution 
of the United States, it was declared ‘‘the 
judicial power of the United States shall not 
be construed to extend to any suit in law or 
equity commenced or prosecuted against one 
of the United States, by citizens of another 
State, or by citizens or subjects of any foreign 
State.’’ And thus it would appear that the 
jurisdiction of Federal courts, under the con- 
stitution as amended is limited, so far as 
States are concerned to cases between two 
States, to cases in which a State is plaintiff 
and a citizen of another State is defendant; 
to cases in which a State is plaintiff, and a 
foreign State or its subjects or citizens are 
defendants. And this includes every case 
involving the rights of a State, the jurisdic- 
tion of which is conferred upon Federal 
courts. 

It might be argued, that the well known 
maxim of the law, expressio unius, exclusio 
alterius, would apply in this case, that all 
jurisdiction over a State not granted by the 
terms of the instrument would be excluded; 
that the State being a sovereign power at the 
time that the constitution was adopted, con- 
ceded only so much of its sovereignty as is 
expressed in the constitution, and that under 
its express terms, all powers not granted 
thereby are reserved to the States respectively 
and to the people. Writers who hold such 
views as are expressed by Mr. Conway, 
usually proceed upon the assumption that 
State rights are concessions by the general 
governments to the States, and not rights re- 
served by the States when they made the con- 
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cessions to the general government of such 
portions of their sovereignty as are embodied 
in the constitution. They ignore the fact 
that when the constitution was adopted the 
confederation had become a mere rope of 
sand, and that each of the States was then as 
distinctly a sovereign power, as England or 
France is to-day. Mr. Conway controverts 
the sovereignty of the States upon the ground, 
that sovereign and subject are correlative 
terms, and that as a State being composed of 
citizens has no subjects, therefore is not 
sovereign. This reasoning is intensely 
puerile; the United States government is 
certainly a sovereignty, but where are its 
subjects? It is one of the incidents of a 
sovereignty established in all constitutional 
countries, that the sovereign cannot be sued 
by a subject (or citizen) without his consent, 
and in the constitution of the United States 
that consent has not been given, for nowhere 
does it appear to be so expressed in that in- 
strument. Whether that consent may be 
implied from the terms of the first clause, 
of the second section of the third article of 
the constitution, already quoted, is the ques- 
tion which the Supreme Court of the United 
States is expected to decide. 


The XIth amendment has nothing what- 
ever to do with the case. It was merely a 
codicil which revoked in part a legacy given 
by the original instrument and left intact 
the remainder of the instrument. No argu- 
ment, therefore, pro or con, can fairly be 
founded upon it. The real question is, as 
we have already intimated, whether the 
enumeration of the subjects over which Fed- 
eral courts were vested with jurisdiction, did 
not confer that jurisdiction upon them, utterly 
irrespective of the status of the parties liti- 
gant, in the ‘‘suits at law or in equity,’’ in 
which those subjects.were involved. Federal 
courts have exclusive jurisdiction of those 
subjects, and unless they can take cognizance 
of cases in which they are involved, of course 
no other tribunal can, and there must be a 
failure of justice, if, by reason of the status 
of a party, those courts cannot take cogniz- 
ance of that party. The argument, as we 
understand it, of Mr. Conway and those who 
think with him is, that the Federal courts 
have jurisdiction of all the subjects embraced 
in the first clause of the section in question, 
no matter who are the parties involved in the 





litigation; and that the same courts have 
jurisdiction of all ‘‘suits at law and in equity,”’ 
in which any of the parties enumerated in the 
second clause are interested, no matter what 
may be the subject of the controversy. There 
is one point which may seem a little tech- 
nical, and which rather militates against these 
views, and that is, that the jurisdiction is 
conferred upon Federal courts over ‘‘suits at 
law or in equity,’’ and it might be asked, can 
there be a suit withia the meaning of that 
clause, in which one of the parties is not sub- 
ject to the jurisdiction of the court? Is it 
not essential to the existence of a ‘‘suit at 
law or in equity,’’ that there shall be two 
parties over both of whom the court has juris- 
diction? And is not jurisdiction a primary 
and preliminary essential to the existence of 
such a suit, and must not the court have a 
jurisdiction conceded by the State before it 
can regard a proceeding against that State as 
a ‘‘suit at law or in equity ?’’ 

This is a very pretty quarrel as it stands. 
There is a deal to be said on both sides, and 
we shall await the result with much interest. 
But we do not share the sombre anticipations 
of Mr. Conway who seems to apprehend that 
if the decision of this case should be in favor 
of the exemption of the State from the juris- 
diction in question, the most disastrous con- 
sequences might be expected. We do not 
think that States would coin money, or emit 
bills of credit, or that slavery will be re- 
established. We are very firmly convinced 
that slavery in the United States is dead, and 
that no decision of the Supreme Court of the 
United States, howsoever trenchant could, 
by any possibility, directly or indirectly, 
resuscitate it. This is our firm conviction, 
and fire could not melt it out of us. 








NOTES OF RECENT DECISIONS. 

Witt — SusseQuent WILL —+ DESTROYED 
Witt — Revocation — Evipence.—A rather 
curious case! was decided a short time ago 
by the Supreme Court of Minnesota. It 
seems that a testator, in 1877, executed a will 
which was duly attested according to the 
statutes of that State, and would have been 


1Jn re Cunningham, S. C. Minn., Feb. 2, 1888, 25 
Rep. 369; s. c., 36 N. W. Rep. 26°. 
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entitled to probate but for the fact that it 
was revoked by a subsequent will made in 
1884. This latter will was also duly attested, 
and the testator, at the time of its execution, 
was in all respects competent to make a will. 
At a later date, however, the testator, being 
absolutely insane, destroyed the will of 1884, 
and after his death it was found impossible 
to prove any part of its contents, except that 
it certainly revoked the will of 1877. The 
probate of that instrument was resisted on 
the ground that it had been revoked by the 
will of 1884, and the court below held that 
the will of 1877 was not valid as the last 
will of the testator. Upon appeal the court 
(Dickson, J.) said: 

Assuming, what the evidence tended to 
disclose, that the contents of the later will in 
respect to the disposition of the property of 
the testator were unknown, and could not be 
fully established, the preliminary question is 
suggested whether, in such a case, the revo- 
catory clause above being shown, that would 
be effectual as a revocation of the former 
will, or would that clause fail to have effect 
because the will could not be executed in the 
disposition of the estate? It may, of course, 
be that the testator would not have revoked 
a former will except for the purpose of hav- 
ing his intentions as to his property as de- 


. Clared in the later will carried into effect. 


But the speculations of a court as to the un- 
disclosed reason and the full purposes of the 
testator cannot be allowed to control, as 
against the certain, unequivocal act and 
declaration of the testator whereby he did 
revoke, as he had a right to do. Such a 
revocation is in general effectual, although 
the will cannot otherwise be executed.? There 
are some limitations to this rule, which are 
not applicable here, since this will was 
properly executed, and, so far as appears, 
capable of being legally carried into effect 
according to its terms, were it not for the 
uncertainty in respect thereto arising from 
its subsequent destruction. 

But the point more strenously urged is that 
the evidence of the execution of the later 


2Com. Dig. “Estate by Devise.” Revocation. (E. 
1); Quinn v. Butler, L. R. 6 Eq. 225; Tupper v. Tup- 
per, 1 Kay & J. 665; Wallis v. Wallis, 114 Mass. 510; 
Jones v. Murphy, 8 Watts & S. 275-300; Price v. Max- 
well, 28 Pa. St. 23; Hariston v. Hariston, 30 Miss. 276; 
Gossett v. Weatherly, 5 Jones Eq. 46; James v. Marvin, 
3 Conn. 576. 





will, with its revocatory clause, was inadmis- 
sible to oppose the probate of the former will, 
for the reason that the revocatory writing 
had never been established as a will by the 
probate court. This position is supported by 
some decisions and dicta in Massachusetts.’ 
But the general rule in that State, excluding 
such evidence, is deemed inapplicable when 
the later will is itself incapable of being 
admitted to probate by reason of its having 
been lost or destroyed, so that its whole 
contents cannot be clearly proved. In such 
case, the revocatory clause being shown, it 
is admissible in evidence in opposition to the 
probate of a former will.‘ Other courts have 
held to the admissibility of such evidence 
without qualification.® 

In accordance with the weight of authority, 
and, as is considered by the majority of the 
court, with the better reason, we hold this 
evidence to have been competent in proof of 
an act of revocation. The testator might 
effectually revoke his former will by a writing 
so declaring, and executed as this instrument 
was executed, ashe might also by other 
means. According to almost all of the au- 
thorities, in Massachusetts, as well as else- 
where, such an instrument, its proper execu. 
tion being shown, would be equally valid as 
a revocation, whether it might or might not 
(by reason of its contents being unprovable) 
be allowed as a will disposing of the estate. 


3 Laughton v. Atkins, 1 Pick. 535; Stickney v. Ham- 
mond, 138 Mass. 116; Sewall v. Robbins, 139 Jb. 164. 

4 Wallis v. Wallis, 114 Mass. 510. 

5 Nelson v. McGiffert, 3 Barb. Ch. 158-164; Stevens 
v. Hope, 52 Mich. 65; Barksdale v. Hopkins, 23 Ga. 
332; Rundy v. Ulrich, 69 Penn. St. 177. 

6 Chapter 47, § 9, Gen. Stat. 1878. 








IMPLIED REVOCATION OF WILLS. 





The law guards very carefully the disposition 
of property made by a man to take effect after 
his death, and endeavors to ascertain and 
carry out, as far as possible, his expressed 
and actual intention. Thus, in the construc- 
tion of wills, the actual intention is sought, 
regardless, sometimes, of many of the tech- 
nical rules that govern in the construction of 
other instruments. But the testator’s inten- 
tion may or may not be expressed in terms, 
and, when doubtful, in order to ascertain or 
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discover it, certain rules of law are resorted 
to, which experience has sbown, are most 
likely to bring about the correct result in a 
majority of cases. So in determining whether 
a will or devise has been revoked where there 
is no express provision to that effect, there 
are certain rules of law to be observed, de- 
signed originally to carry out the presumed 
intention of the testator, although now ap- 
plied in many cases, under various statutory 
provisions, regardless of the actual intention, 
but in accordance with what is supposed to 
be natural justice. Under these rules a rev- 
ocation may be, and usually is, inferred or 
implied from certain acts and circumstances. 

Among the acts or circumstances from 
which the revocation of a will or particular de- 
vise may be implied in certain cases are mar- 
riage, marriage and birth of a child or child- 
ren, birth of a child alone, the execution of a 
new and inconsistent will, and alteration or 
change of estate. 

1. Marriage.—The marriage of a feme 
sole revoked her will at common law,! and 
this is the rule, either by statute or other- 
wise, in many of the States of this country.” 
But in New Hampshire,’ New Jersey,‘ Llli- 
nois® and Vermont,® and perhaps in one or 
two other States, it is held that the ‘‘married 
women’s acts’’ have done away with the 
reason of the rule, and that it is, therefore, 
no longer operative.’ 

‘Lhe marriage of a man did not, of itself, 
revoke his will made prior thereto, at com- 
mon law.® In Indiana, this rule is yet in 


1 Long v. Aldred, 3 Addis, 48; Forse & Hembling’s 
Case, 4 Co. 61; Jarman on Wills, *122; Redtield on 
Wills, 293; Hodsden v. Lloyd, 2 Bro. Ch. 534. See 
also Blodgett v. Moore (Mass.), 5 N. E. Rep. 470. 

2 Swan v. Hammond, 138 Mass. 45; s. c., 19 Cent. L. 
J. 482; 8. c.,52 Am. Rep. 255; s. c., 4 Am. Prob. Rep. 
534; Brown v. Clark, 77 N. Y. 369; Vail v. Lindsay, 
67 Ind. 528; Fransen’s Will, 26 Pa. St. 202; Loomis v. 
Loomis, 51 Barb. 257. And see statutes of the differ- 
ent States cited in note to Young’s Appeal, 80 Am. 
Dee. 513, 516. 

8 Fellows v. Allen, 60 N. H. 489; s. c.,49 Am. Rep. 
328. 

4 Webb v. Jones, 36 N. J. Eq. 163. 

5 In re Tuller, 79 Ill. 99; 8. c., 22 Am. Rep. 164. 

6 Carey’s E-tate, 49 Vt. 236; s.c.,24 Am. Rep. 133. 

7 See also Noyes v. Southworth, 55 Micb. 173; s. c., 
20 N. W. Rep. 891; In re Ward (Wis.), 35 N. W. Rep. 
73l. This, however, is contrary to most of the authori- 
ties cited in note 2, supra. And see, under the Illinois 
Act of 1872, MeAnulty v. McAnulty, 11 N. E. Rep. 397, 

8 Doe ex dem White v. Barford, 4 Man. & Sel. 10; 





Warner v. Beach, 4 Gray, 162; Brush v. Wilkins, 4 


force,’ but in many of the States it has been 
abrogated or greatly modified by statute.” 
The reasons for this distinction in effect be- 
tween the marriage of a woman and that of 
aman, are thus stated in arecent decision 
by the Supreme Court of Vermont: ‘‘The 
rule that the marriage of a woman revoked a 
will made by her before marriage, rested for 
its reason on the fact that by virtue of the 
husband’s marital rights, the woman becom- 
ing covert thereby became disabled to dis- 
pose of the property named in the will. The 
will ceased to be ambulatory. * * * The 
change of condition effected by marriage, as 
that expression is sometimes used, derives 
all its significance as well as its operative 
force, as arevocation of the will, from the 
fact that peculiar rights accrue to the hus- 
band in respect to the property owned by the 
wife at the time of, or coming to her cover- 
ture.’’! In other words, the change effected 
by marriage of a woman is, except as the 
rule may now be altered by statute in some 
of the States, a change in legal rights as well 
as in mere social status, while in the case of 
a man no such change of condition or abridg- 
ment of legal rights and powers is caused by 
his marriage. 

2. Marriage and Birth of a Child, how- 
ever, have generally been held to revoke a 
will, either in whole or in part, even in case 
of a man, unless, at least, provision was 
made by the testator for such future issue or 
some statute interfered to prevent the opera- 
tion of the rule. Where express provision 
is made, either in the will or by a separate 
deed or instrument executed at the time, for 


Johns. Ch. 506; Wheeler v. Wheeler, 1 R. I. 364; 
Jarman on Wills, *123; Redfield on Wills, 298. But 
see Morgan Vv. Ireland, 1 Idaho (N. S.) 786. 

9 Bowers v. Bowers, 53 Ind. 430. So in New Hamp- 
shire, Hoitt v. Hoitt, 3 Atl. Rep. 604. 

10 See note to Young’s Appeal, 80 Am. Dec. 513, 517. 
Also see, for construction of these statutes, Durea v. 
Durea, 86 Ill. 41; Byrd v. Surles, 77 N. C. 435; Phanp 
v. Wocldridge, 14 Gratt. 332; Deupree v. Deupree, 45 
Ga. 415; Edward’s Appeal, 47 Pa. St. 144; Noyes v. 
Southworth, 55 Mich. 173; s. c., 20 N. W. Bep. 891; s. 
c., 19 Cent. L. J. 482 and note 433. 

11 Morton v. Onion, 45 Vt. 145, 152. 

Ward (Wis.), 35 N. W. Rep. 731. 

12 Eyre v. Eyre, 1 P. Wms. 304, note; Kenebel Vv. 
Scrafton, 2 East, 530; 1 Jarman on Wills, *123; Bru-h 
v. Wilkins, 4 Johns. Ch. 506; Sherry v. Lozier, 1 
Bradf. 437; Redfield on Wills, 293, 299; 4 Kent’s Comm. 
522; Baldwin v. Spriggs (Md.),5 Atl. Rep. 295; s. c., 
23 Cent. L. J. 172; Nutt v. Norton (Mass.), 7N. F. 
Rep. 720; Hoitt v. Hoitt (N. H.), 3 Atl. Rep. 604, 614. 


See also me re 
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such future issue, it has been held sufficient 
to prevent a revocation.” 

3. Birth of a Child Alone has been held in 
some cases sufficient to work a revocation," 
while in others the contrary has been held.” 
It will thus be seen that there was formerly 
great uncertainty in the law upon this sub- 
ject,© but there is so much justice and 
natural equity in the rule, that the birth ofa 
child unprovided for should operate as a 
revocation of the will, either as a whole or in 
part, unless the omission was intentional, 
that it has now been adopted almost univers- 
ally by express legislative provision to that 
effect." In Iowa, the birth and recognition 
of an illegitimate child subsequent to the 
execution of a will by the father, revokes 
such-will.’* Under the Missouri and Oregon 
statutes, providing that a child or the issue 
of a deceased child living at the time of mak- 
ing the will, or a child born afterwards, not 
‘‘named”’ or provided for therein, shall take 
as if the decedent had died intestate, only 
children or issue unintentionally omitted are 
included.” A presumption, however, arises 
under the statute, that a child not named or 
provided for was unintentionally omitted.” 
But such omission does not render the will 
invalid; it merely produces intestacy as to 
such child and his interest.”! 

In New York, under a somewhat similar 
statute, applying, however, only to after- 


13 Kenebel v. Scrafton, 2 East, 530; Brady v. Cub- 
bitt, Doug. 31, 39, per Lord Mansfield, C.J. And see 
Sanders v. Simcich, 65 Cal. 50; s. c., 1 West Coast 
Rep. 868; s. c., 2 Pac. Rep. 741. 

14 Negus v. Negus, 46 Iowa, 487; 8. C., 26 Am. Rep. 
157; MeCullum v. McKenzie, 26 Lowa, 510; Sneed v. 
Ewing, 5 J. J. Marsh. 472; s. c.,22 Am. Dee. 41, 53; 
Johnston v. Johnston, 1 Phillim. Rep. 447. This was 
the doctrine of the civil law. 4 Kent’s Comm. *521. 

15 White v. Barford, 4 Maule & Selw. 10; Brush v. 
Wilkins, 4 Johns. Ch. 506; 1 Jarman on Wills, *123. 

16 See remarks of Buskirk, J., in Hughes v. Hughes, 
87 Ind. 183, 185. Also Bloomer v. Bloomer, 2 Bradf. 
Sur. Rep. 339, 345. 

17 For citation of these different statutes, see note to 
Wilson v. Forket, 39 Am. Dec. 736, 740, and 1 Jarman 
on Wills (Bigelow’s 5th ed.), 129. See also Pounds v. 
Dale, 48 Mo. 270; Hughes v. Hughes, 37 Ind. 183; Ash 
v. Ash, 9 Obio, St. 383; Alden v. Johnson, 63 Lowa, 
124; Warner v. Beach, 4 Gray, 162; Grosvenor v. 
Fogg, 81 Pa. St. 400; Hart v. Hart, 70 Ga. 764. 

18 Milburn v. Milburn, 60 Iowa, 411; s.c., 3Am. 


, Prob. Rep. 544. 


19 Guitar v. Gordon, 17 Mo. 408; Gerrish v. Gerrish, 
8 Oreg. 351. 

2 Wetherall v. Harris, 51 Mo. 65; Pounds v. Dale, 
48 Mo. 270. 

21 Schneider v. Koester, 54 Mo. 500. 





born children of the testator, ‘‘unprovided 


, for by any settlement, and neither provided 


for nor in any way mentioned in his will,’’ it 
was held by the Court of Appeals in a recent 
case, that where a child was born after the 
making of the will, and the testator died 
thereafter leaving such child his only heir-at- 
law, the whole real estate descended to the 
child the same as if the father had died in- 
testate.” 

4. The Execution of a New and Inconsist- 
ent Will or Codicil may also operate as a 
revocation of a former will without any ex- 
press provision to that effect. But ‘‘the 
mere fact that one is shown to have made a 
subsequent will, does not amount to a revo- 
cation of the former one, unless it appears 
that it contained an express clause of ‘revo- 
cation, or that its contents were inconsistent 
with those of the former.’’* And, as a gen- 
eral rule, at least, the former will yields to 
the latter as far only as they are wholly in- 
consistent or incompatible, for they will stand 
together so far as their provisions can be 
made to harmonize.” 

Thus, where the subsequent will merely 
appoints another executor, it will constitute 
a revocation only pro tanto. So a specific 
devise of real estate was held not to be re- 
voked by a subsequent will making a general 
residuary devise to a different person, the 
later will being treated as supplemental to 
the earlier one, and both being construed to- 
gether.” And where the relative dates of 
two or more inconsistent wills cannot be de- 
termined, it seems that they are operative 
only so far as their provisions can be made 
to stand together.” 

In the case of a codicil the rule is, per- 
haps, even more strictly enforced, for it is 

22 Smith v. Kobertson, 89 N. Y. 555. 

23 In re Fisher, 4 Wis. 254; Larrabee v. Larrabee, 28 
Vt. 274; Evans v. Evans, 17 Sim. 107; 2 Washb. Real 
Prop. *699; 4 Kent’s Comm. *528. And see Williams 
v. Williams (Mass.), 8 N. E. Rep. 424. 

% Redfield on Wills, 350, citing Cutto v. Gilbert, 9 
Moore, P. C. C. 131; Freeman v. Freeman, 5 De G., 
M. & G. 704. See also Nelson v. McGiffert, 3 Barb. Ch. 
158; s. c., 49 Am. Dec. 170; Hitchins vy. Basset, 3 Mod. 
203; Harwood v. Goodright, Cowp. 87; Matter of 
Simpson, 56 Barb. 129. 

2% Phipps v. Earl of Augelsey,7 Br. P. C. 443; Nel- 
son v. McGiffert, 3 Barb. Ch. 158; s.c., 49 Am. Dee. 
170; Brant v. Wilson, 8 Cow. 56; Plenty v. West, 6 C. 
B. 201; 1 Jarman on Wills, *161. 

% Robinson v. Smith, 13 Abb. Pr. 369. 


27 Freeman v. Freeman, 5 De G., M. & G. 704. 
% Phipps v. Earl of Auglesey, 7 Br. P. C. 443. 
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well settled that a codicil will revoke a will 
only so far as is necessary, and that the pro- 
visions of the will should be allowed to stand 
so far as they are not inconsistent with those 
of the codicil, although the intention of the 
testator should be sought for as far as prac- 
ticable.” Even where a codicil contained a 
devise expressly stated to be ‘‘instead of the 
devise and bequest contained in my said 
will,’’ but failed to dispose of the ultimate 
fee in the estate which it devised, the court 
held that it must go according to the condi- 
tions expressed in the will. But it was held 
by the Supreme Court of Mississippi, in an 
early case, that a codicil inconsistent with the 
provisions of a will, revoked it to the extent 
of the inconsistency, even though the bequest 
in the codicil was illegal and void.™ 

5. Alteration of Estate.—At common law, 
before the passage of the statute of 1 Vict., 
ch. 26, § 23, in 1837, a will could only oper- 
ate upon such real estate as the testator had 
at the time of executing it, and this branch 
of our subject was, therefore, a very im- 
portant and a very delicate one. The earlier 
decisions and treatises upon the subject con- 
tain ‘‘much nice learning and many rather 
unsatisfactory distinctions,’ but by the 
passage of the statute just referred to, and 
by the passage of similar statutes throughout 
the United States, making wills operative 
upon the estates of testators held at their 
death as well as those possessed at the time 
of making the wills, the subject has lost some 
of its importance, and matters have been 
much simplified. Under these statutes ‘‘it is 
not material, even as to real estate, that he 
(the testator) should be seized of the same 
estate at the time of executing the will, since 
the instrument will operate upon any estate 
coming fairly within its terms, in which the 
testator is seized of a disposable interest at 
the time of his death.’’” In an early de- 
cision by the Supreme Court of Indiana, it 
was held, under a statute providing that 
every devise by a testator in terms denoting 
his intent to devise all his real property, 


29 Holden v. Blaney, 119 Mass. 421, 424; Quincy v. 
Rogers, 9 Cush. 291,295; Redfield on Wiils, #352. And 
see Cookson v. Hancock, 1 Keen, $17; Doe v. Hicks, 
8 Bing. 475; Davia v. Bennett, 30 Beav. 226; Urey v. 
Urey, 5S. W. Rep. 859; 8s. c., 26 Cent. L. J. 71. 

% Doe dem. Murch v. Marchant, 6 Man. & Gr. 813. 

31 Read v. Manning, 30 Miss. 308. 

% Redfield on Wills, 338. 





shall be construed to pass all the real estate 
he may be entitled to devise at the time of 
his death; that the conveyance of all land 
owned by the testator at the time of making 
his will operated as a revocation thereof, and 
that after acquired land would no’ pass there- 
under, although owned by the testator at the 
time of his death.” This decision expressly 
proceeds upon the theory that the statute 
does not apply to ‘‘cases where particular 
pieces of property are devised to particular 
devisees with a residuary clause.’’ This is 
somewhat ambiguous, and its exact meaning 
is rendered still more doubtful by the state- 
ment in the opinion that the testator’s will 
devised a certain described portion of his 
real estate to a particular devisee, ‘‘and all 
the rest and residue of his estate, real, to W 
H J andJ W J.”’ Now, if this means 
that all the ‘‘rest and residue’’ of the estate 
was particularly described in the residuary 
clause, the decision would seem, perhaps, to 
be right, but if the clause was a mere general 
one, devising all the rest of the testator’s es- 
tate except the one piece without describing 
it, or stating of what it consisted to the de- 
visees named, the decision would seem, upon 
both reason and authority, to be erroneous, 
as there would be no necessity for a revoca- 
tion of the will in tanto, for the residuary 
clause could operate under the statute in any 
event. Even in the case of Cooper’s Estate, 
which carries the doctrine of implied revoca- 
tion, as far at least as any of the modern 
cases, it was held that although the testator 
had, before his death, conveyed so much of 
his property as to render it impossible to 
carry out the provisions of the will in regard 
to the devises therein made, it was only re- 
voked to that extent, and would still stand so 
far as to require the appointment of the ex- 
ecutor therein named.* The same court, re- 
ferring to this case, say: That it ‘‘was ruled 
under the peculiar circumstances’ of the 
case, making it impossible to carry out the 
intention of the testator any further than was 
done by such ruling.” There is another 
comparatively modern case in which the doc- 
trine of implied revocation by alteration of 


83 Bowen v. Johnson, 6 Ind. 110; s. c., 61 Am. Dee. 
110. 

34 Cooper’s Estate, 4 Pa. St. 88; s. c., 45 Am. Dee, 
673. 

35 Balliet’s Appeal, 14 Pa. St. 458. And see Marshall 
v. Marshall, 11 Pa. St. 433. 
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estate is carried to the extreme limit, even 
under the earlier authorities, and that is the 
case of Walton v. Walton,® in which it is 
held that the disposition of part of a bequest 
revokes the entire bequest, although not nec- 
essarily the entire will, and the rule is stated 
that any change by the testator in the estate 
or any act, though nugatory in itself, demon- 
strating an intention to revoke the devise, 
will amount to a revocation, except in case 
of a conveyance to pay debts. But this case 
has been severely, and it would seem, justly 
criticised as carrying the doctrine beyond the 
proper limit.* 

The rule best supported by reason and 
authority, since the statute of 1831 and other 
modern statutes of a similar tenor went into 
effect, is that no revocation will be implied 
except from necessity, and that if the tes- 
tator conveys a part only of his estate, it will 
amount to a revocation pro tanto, and no 
more; so that if there is any thing at the tes- 
tator’s death on which the will can operate it 
will do so.* Thus, in a case recently decided 
by the Supreme Court of New Hampshire, it 
was held that the death of the testator’s wife 
and son, both of whom were legatees, his 
subsequent remarriage, without subsequent 
issue, the alienation of the larger part of his 
estate and great increase in its value by for- 


“tunate investments, were not sufficient to 


work a total revocation of his will.™ So 
where one seized of two tracts of land de- 
vised one to a certain child, and the other to 
the family of another child, and gave a pecu- 
niary legacy to a bastard grandchild, although 
he afterwards sold one tract and the other 
was taken for his debts, and he died leaving 
only enough to pay Kis debts and the legacy 
to his grandchild, it was held that the will 
was not revoked. And where a will was 
made so as to operate upon both real and 
personal estate, the conveyance of the real 


36 Walton v. Walton, 7 Johns. Ch. 258; s. c., 11 Am. 
Dec. 456. 

37 See note to the case, 11 Am. Dec. 468, 470. 

38 Graves v. Sheldon, 2 D. Chipman (Vt.), 71: s.c., 
15 Am. Dec. 653; Blandin v. Blandin, 9 Vt. 210; Red- 
field on Wills, 339; Zimmerman vy. Zimmerman, 82 Pa. 
St. 375, 380; Brush v. Brush, 11 Ohio, 291; Kent v. 
Mahaffey, 10 Ohio St. 204; Hawes v. Humphrey, 9 
Pick. 350; Webster v. Webster, 105 Mass. 538, 542; 
Fellows v. Allen, 60 N. H. 439; s. c., 49 Am. Rep. 328; 
Swails v. Swails, 98 Ind. 511. 

9 Hoitt v. Hoitt, 3 Atl. Rep. 604. 

# Hogan v. Small, 11 Serg. & Rawle, 141. 





estate was held not to revoke the will as to 
the personal estate.*' Nor will the purchase 
of additional real estate by the testator, after 
making his will, operate to revoke it.” 

The law upon this subject as it now exists, 
is summarized by Mr. Schouler as follows: 
‘‘One’s estate may, over and over again, be 
changed in value and specific character be- 
tween the date of executing it and his death. 
The proportions between various benefici- 
aries may greatly change beyond what he had 
intended; he may part with this piece of 
property and acquire that; one object of his 
bounty may die and another may come into 
existence; he may even die so involved in 
debt or utterly bankrupt, as in effect to 
annihilate the gifts which his testament pro- 
fesses to bestow. All this, however, does 
not, at our day, revoke in any such sense as 
to set the instrument itself practically aside 
in whole or in part, or disentitle it to pro- 
bate. The testator’s appointment of execu- 
tor still takes effect; his scheme of disposi- 
tion is not superseded in form.’’* Although 
no authorities are cited by the author in sup- 
port, of this statement, it is well sustained by 
the authorities hereinbefore reviewed. 

W. F. Exuiorr. 


41 Brown vy. Thorndike, 15 Pick. 388. 

42 Blandin v. Blandin, 9 Vt. 210; Vandemark v. Van- 
demark, 26 Barb. 416; Webster v. Webster, 105 Mass. 
538. 


48 Schouler on Wills, § 427. 





DECREE IN EQUITY—BAR TO ADVERSE CLAIM 
UNDER A TAX-TITLE — SUPERIORITY OF 
TAX-LIEN. 





HEFNER V. NORTHWESTERN MUTUAL LIFE 
INSURANCE CO. 





. 
Supreme Court of United States, December 10, 1887. 


Decree in Equity—Foreclosure of Mortgage—Bar to 
Adverse Claim Under a Tux-title.—Action of eject- 
ment. The defendants claimed title under a tax-deed 
issued in 1874 to their grantor. After the tax-deed 
was issued, suit to foreclose a mortgage was instituted, 
and the then holder of the tax-deed made a party, it 
being alleged that he “claims some interest in and to 
a portion of the mor!gaged premises, the exact nature 
of which your orator is unable to set out.” There was 
judgment by default, and a decree entered “that the 
right, title and equity of redemption of each and every 
one of the defendants in this suit be, by a sale of the 
said mortgaged premises hereunder, forever barred 
and foreclosed, and the purchaser at such sale shall 
take the premises sold by title absolute, and such title 
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shall relate back to the date of the execution of the 
mortgage to the complainant:” Held, that the decree 
-was a bar to the holder of the tax-deed at the time the 
decree was entered, and all claiming thereunder. 


Superiority of Tax-lien.—A tax-lien is superior to a 
prior mortgage lien on the same real estate. 


In error to the circuit court of the United States 
for the southern district of Iowa. 

This was an action at law, in the nature of eject- 
ment, to recover possession of a tract of land, 
brought on July 5, 1883, in the circuit court of the 
United States for the northern district of Iowa, 
against Hefner and wife and Babcock and wife, 
by the Northwestern Mutual Life Insurance Com- 
pany, stating its title, in substance, as follows: 
On October 31, 1876, it filed a bill on the equity 
side of that court against Bates, Callanan, and 
others, to foreclose a mortgage of the same and 
other lands, executed to the plaintiff on August 
23, 1870, by Bates, then the owner; containing the 
usual allegations of such a bill; also alleging that 
Callanan ‘claims some interest in and to a portion 
of the mortgaged premises, the exact nature of 
which your orator is unable to set out;’’ and 
praying that each and all of said defendants be 
made parties to the bill, and for a writ of subpeena 
against all of them, and for judgment against 
Bates for the sums due on the mortgage, and for 
‘sa decree of foreclosure against the premises 
hereinbefore described against all of the before- 
named defendants, and that the right, title, and 
interest of each and every of the said defendants 
be by decree of this court forever barred and fore- 
closed; and that the master in chancery of this 
court be authorized to make sale of said premises, 
or sufficient thereof to satisfy the said several 
sums of money, with interest thereon, and the 
costs of this suit, and all and singular such relief as 
your orator is equitably entitled to receive.” 
Upon that bill, a writ of subpcena was issued 
against and served upon all the defendants named 
therein, including Callanan. 

On May 21, 1877, a final decree was entered in 
that suit, reciting a hearing of the plaintiff and of 
Bates, and a default of the other defendants, con- 
firming that default, ascertaining the sums due 
on the mortgage, and adjudging that the mort- 
gage “‘is aelien upon the mortgaged premises, 
prior and paramount to the lien of each and every 
of the said defendants;” that Bates pay those 
sums, with interest and costs, to the plaintiff on 
or before September 1, 1877; that, in default of 
such payment, a sule and conveyance of the mort- 
gaged premises, or of so much thereof as might be 
necessary to satisfy those sums, be made by a 
master; ‘‘and that the right, title, and equity of 
redemption of each and every of the defendants 
in this suit be, by a sale of the said mortgaged 
premises hereunder, forever barred and foreclosed, 
and the purchaser at such sale shall take the 
premises sold by title absolute, and such title 
shall relate back to the date of the execution of 
the mortgage to the complainant, to-wit, the 
twenty-third day of August, 1870.°" On October 





5, 1877, pursuant to that decree, the master sold 
the mortgaged premises by auction for less than 
those sums to the plaintiff, and executed a deed 
thereof accordingly. 

In the present action the plaintiff further 
alleged that the defendants, Hefner and others, 
were in actual possession, claiming a right ac- 
quired from Callanan sinve the beginning of the 
suit for foreclosure, and had no right to posses- 
sion against the plaintiff, and that Callanan 
claimed some interest in the premises under and 
by virtue of a pretended tax-deed. The defend- 
ants filed an answer to this action, alleging that, 
the land in question being subject to taxes law- 
fully assessed thereon for 1870 and remaining due 
and unpaid, the county treasurer, at a tax-sale on 
November 15, 1871, in conformity with law, sold 
the land to Callanan, and, there being no redemp- 
tion from the sale, executed to Callanan on De- 
cember 1, 1874, a tax-deed thereof, which was 
duly recorded two days after, and a copy of which 
wa3 annexed to. the answer; and that the right 
and title created by the tax-sale and deed, and no 
others, was owned by Callanan at the time of the 
proceedings for foreclosure and of the decree 
therein, and had since been conveyed by him to 
the defendants. A demurrer to this answer was 
sustained, and judgment rendered for the plaint- 
iff; and the defendants sued out this writ of 
error. 


Mr. Justice Gray, after stating the case as 
above, delivered the upinion of the court: 


The question presented by the record is wheth- 
er the title now set up by the defendants, under 
the deed executed by the county treasurer to Cal- 
lanan in 1874, pursuant to a sale in 1871 for non- 
payment of taxes assessed in 1870, is barred by 
the decree rendered for the plaintiff in 1877, upon 
a bill in equity to foreclose a mortgage dated 
August 23, 1870, to which bill Callanan had been 
made a party, and upon which he had been de- 
faulted. By thestatutes of Iowa, taxes upon real 
estate are assessed to the owner in September of 
each year. In real estate mortgaged, the mort- 
gagor retains the legal title; and it is listed by 
and taxed to him, unless it is listed by the mort- 
gagee. Asbetween vendor and purchaser, the 
taxes become a lien on the land on the first day 
of November ensuing. If the ower neglects to 
pay them before the first day of the following 
February, they may be collected by distress and 
sale of bis personal property, and also become a 
perpetual lien on the land against all persons ex- 
cept the United States and the State. The county 
treasurer may collect them by sale of the land, 
and. if the owner does not redeem from that sale 
within three years, the treasurer executes a- deed 
to the purchaser, which vests in him ‘‘all the title 
of the former owner, as well as of the State and 
county.’’ Rev. St. Lowa, 1860, §§ 710, 714, 734, 
746, 756, 759, 763-784, 2217; St. May 27, 1861, c. 
24, § 2; April 7, 1862, c. 110; Code 1873, §§ 796, 
803, 823, 839, 853, 857, 865, 871-897, 1938. The 
effect of these statutes, as declared by the su- 
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preme court of the State, is that, from the time of 
the assessment of the taxes, the State or the coun- 
try has a lien on the land for the amount thereof; 
that upon the sale of the land for nonpayment of 
the taxes, that lien passes to the purchaser, but 
the title, subject to the lien, remains in the former 
owner until the execution of the tax-deed; and 
that, if that deed is for any reason invalid the lien 
is the only interest that the purchaser has in the 
land. Williams v. Heath, 22 Iowa, 519; Eldridge 
v. Kuehl, 27 Iowa, 160; Everett v. Beebe, 37 Iowa, 
452; Sexton v. Henderson, 45 Iowa, 160; Springer 
v. Bart e, 46 Iowa, 688. But if the tax-deed is 
valid, then, from the time ofits delivery, it clothes 
the purchaser, not merely with the title of the 
person who had been assessed for the taxes, and 
had neglected to pay them, but with a new and 
complete title in the land, under an independent 
grant from the sovereign authority, which bars 
or extinguishes all prior titles and incumbrances 
of private persons, and all equities arising out of 
them. Crum v. Cotting, 22 Iowa, 411; Turner v. 
Smith, 14 Wall. 553. 

It is contended in behalf of the defendants that 
the only proper object of the suit to foreclose the 
mortgage was to sell the title of the mortgagor, 
and to cut off the equity of redemption of all persons 
claiming under him any title, lien, or interest in- 
ferior or subject to the mortgage; and that the 
title under the tax-deed, being adverse and para- 
mount to the rights both of the mortgagor and of 
the mortgagee, could not be contested in that suit 
and was not barred by the decree therein. But 
the authorities cited fall short of supporting that 
contention. Multifariousness as to subjects or 
parties, within the jurisdiction of a court of 
equity, cannot be taken advantage of by a defend- 
ant, except by demurrer, plea or answer to the 
bill, although the court in its discretion may take 
the objection at the hearing, or on appeal, and 
order the bill to be amended or dismissed. Oliver 
v. Platt, 3 How. 333, 412; Nelson v. Hill, 5 How. 
127, 132. A fortiori, it does not render a decree 
void, so that it can be treated as a nullity in a 
collateral action. 

As a general rule, a court of equity, in a suit to 
foreclose a mortgage, will not undertake to de- 
termine the validity of a title! prior to the mort- 
gage, and adverse to both mortgagor and mort- 
gagee; because such a controversy is indepen- 
dent of the controversy « between the 
mortgagor and the mortgagee as to the fore- 
closure or redemption of the mortgage, and to 
join the two controversies in one bill would make 
it multifarious. Upon that ground, it has been 
held by this court, as well as by the courts of New 
York, California and Michigan, on appeals from 
decrees for foreclosure of mortgages, that the 
holders of a prior adverse title were not proper 
parties; and judges have sometimes used such 
strong expressions as that the mortgagee ‘‘can- 
not make them parties,”’ or that their title ‘‘can- 
not be litigated,”’ in a suit for foreclosure. Dial 
v. Reynolds, 96 U.S. 340; Peters v. Bowman, 98 





U. S. 56, 60; Insurance Co. vy. Lent, 1 Edw. Ch. 
301, 6 Paige, 635; Banks v. Walker, 2 Sandf. Ch. 
344, 3 Barb. Ch. 438; Corning v. Smith, 6 N. Y-. 
82; San Francisco v. Lawton, 18 Cal. 465; Sum- 
mers v. Bromly, 28 Mich. 125. But in none cfthe 
cases just cited was any question presented or 
adjudged of the effect that a decree of foreclosure, 
rendered in a suit in which such adverse claimants 
were made parties and their claims were directly 
put in issue and determined, might have against 
them in a subsequent action. 


The cases of Strobe v. Downer, 13 Wis. 11, and 
Palmer v. Yager, 20 Wis. 97, were also appeals 
from decrees of foreclosure; and in a later case 
in Wisconsin the court summed up the law thus: 
“It is freely admitted that a foreclosure suit is 
not an appropriate proceeding in which to litigate 
the rights of a party claiming title to the mort- 
gaged premises in hostility to the mortgagor, and 
that, if such rights be so litigated, and be deter- 
mined upon pleadings and proofs, the decree will 
be erroneous, and will be reversed. But whether, 
until reversed, such decree is coram non judice and 
void, so that it may be collaterally impeached, is 
quite another question. The conclusion would 
seem to follow, from all of the decisions, that it is 
not.’’ Board Sup’rs v. Railroad, 24 Wis. 93, 121. 

There are indeed, two cases in the court of ap- 
peals of New York, in which a common decree of 
foreclosure pro confesso was held to be no bar to a 
subsequent action at law by the owner of a title 
prior and paramount to the mortgage. But the 
decision in either case turned on the form in 
which the plaintiff atlaw had been made a de- 
fendant to the bill of foreclosure. In the one 
case, a widow was held not to be barred of her 
dower by a decree of foreclosure, obtained after 
the death of her husband, of a mortgage executed 
by him alone during the coverture, on a bill 
against her and others as executors and devisees 
under his will, alleging that she and the other 
defendants ‘‘have or claim to have some interest 
in the aforesaid mortgaged premises as subsequent 
purchasers or imcumbrancers, or otherwise; but 
what particular interest your orator is not in- 
formed :’’ and praying that they might be fore- 
closed ‘‘of and from all equity of redemption and 
claim of, in, and to’’ the mortgaged premises. 
The ground of the decision was that, under the 
statute and rules of court,the allegations and decree 
were limited to rights subsequent and subject to 
the mortgage; and Judge Denio, in delivering 
judgment, said: ‘‘It is not intended to decide that, 
if a party claiming a title prior to the mortgage 
should be made a party to the _ suit, 
and should answer’ and litigate the 
question, and should have a decree 
against him, it would not conclude himin a col- 
lateralaction.”’ Lewis v. Smith, 9 N. Y. 502, 516. 
In the other case, a testator, having devised land 
to his granddatghter in trust for his daughter for 
life, with remainder to the granddaughter in fee, 
the two afterwards executed a mortgage; the 
granddaughter not executing it as trustee, and 
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having no power by law to execute jt as such. 
The bill and decree of foreclosure were against 
them as individuals, and therefore the title of the 
granddaughter as trustee was held not to be 
barred by the decree, the court saying: ‘‘Her in- 
terest in remainder was subordinate to the prior 
estate for life in trust, created by the will, and she 
was not bound to set up her claim as trustee, when 
made a party to the foreclosure, in the absence of 
any averment in the complaint in respect to that 
interest, or claim that it was subject to the mort- 
gage.’’ Rathbone vy. Hooney, 58 N. Y. 463, 467. 

So, in a recent case in California, not yet pub- 
lished in the official report, in which a decree, 
upon a bill against husband and wife, foreclosing 
a mortgage, executed by the wife alone, of land 
held by them in community, was held not to bar 
a subsequent action of ejectment by the husband, 
the bill to foreclose contained no averment that 
the husband had or asserted any claim adverse to 
the title of the mortgagor, and the decree in 
terms only barred the equity of redemption. 
McComb v. Spangler, 12 Pac. Rep. 347. 

To a billin equity to foreclose a second mort- 
gage, although the first mortgagee is not a usual 
or necessary party when the decree sought and 
rendered is subject to his mortgage, yet, at least 
when he holds the legal title, and his debt is due 
and payable, he may, and, when the property is 
ordered to be sold free of all incumbrances, must, 
be made a party; and if he is, and tke bill con- 
tains sufficient allegations, he is barred by the 
decree, the bill in such case being in effect both a 
bill to foreclose the second mortgage and a bill to 
redeem from the first mortgage. Finley v. Bank, 
11 Wheat. 304; Hagan v. Walker, 14 How. 29, 37; 
Jerome v. McCarter, 94 U. S. 734; Miltenberger 
v. Railway, 106 U.S. 286, 307, 1 Sup. Ct. Rep. 
140; Woodworth v. Blair, 112 U.S. 8; 5 Sup. Ct. 
Rep. 6; Haines v. Beach, 3 Johns. Ch. 459; 
Hudnit v. Nash, 16 N. J. Eq. 550. 

In all cases heretofore referred to, the adverse 
title was prior to the mortgage foreclosed. But 
in the case at bar the tax-title, though adverse to 
the mortgage title, was not prior to it. The 
whole title in the land was in the mortgagor at 
the date of the mortgage, and the title under the 
tax-deed, if valid, was subsequent in time, al- 
though paramount in right, to the title acquired 
under the mortgage and the decree of foreclosure. 
Upon the question whether the validity of a tax- 
title subsequent in date to the mortgage may 
properly be litigated and determined in a suit for 
foreclosure, there has been a difference of opinion 
in the courts of the States. The courts of Califor- 
nia and Michigan have held that it may. Kelsey 
v. Abbott, 13 Cal. 609; Horton v. Ingersoll, 13 
Mich. 409; Wilkinson v. Green, 34 Mich. 221, 223. 
Those of Wisconsin and of Kansas have decided 
that it shouid not. Pelton v. Farmin, 18 Wis. 
234; Roberts v. Wood, 38 Wis. 60; Short v. 
Nooner, 16 Kan. 220. But the question in each of 
these cases arose upon appeal from the decree of 
foreclosure; and there is no case, so far as we are 





informed, in which a decree upon apt allegations 
ina bill to foreclose a mortgage, adjudging a 
subsequent tax-title to be invalid has been allowed 
to be collaterally impeached by the holder of that 
title in a subsequent action. 

Upon principle, it was within the jurisdiction 
and authority of the court, upon a bill of equity 
for the foreclosure of the plaintiff's mortgage, to 
determine the validity or invalidity of Callanan’s 
tax-title, and he was a proper, if not a necessary, 
party to such a bill. If the mortgagor or the 
mortgagee had made a conveyance or assignment 
after the date of the mortgage, the purchaser or 
assignee would have been a necessary party to 
the bill to foreclose. Story, Eq. §§ 193, 199, 201; 
Terrell v. Allison, 21 Wall. 289. And in Stevenson 
v. Railway, 105 U.S. 703, the circuit court, and 
this court on appeal, upon a bill in equity to fore- 
close a mortgage, tried the validity of an adverse 
title under a sale on execution against the mort- 
gagor upon judgments recovered since the mort- 
gage was made, and adjudged that title to be 
valid, because the judgments were recovered be- 
fore the mortgage was recorded. 


At the date of the plaintiff’s mortgage, the en- 
tire estate in the land was in the mortgagor, and 
was included in the mortgage. The subsequent 
assessment of the taxes created a lien upon that 
estate, which, upon the sale for non-payment of 
the taxes, passed to Callanan; but ‘the mort- 
gagor, so long as his right of redemption from 
that sale existed, still held the legal title, subject 
first to the lien for taxes, and then to the mort- 
gage. The deed afterwards executed by the 
county treasurer to Callanan, if valid, conveyed 
to him all the rights and interests, both of the 
mortgagor and the mortgagee, and vested in him 
a complete title, so that the mortgagor had no 
title and no equity of redemption, andthe mort- 
gagee no lien and no right of foreclosure. There 
would seem to be no less reason for making Cal- 
lanan a party to the bill than if he had claimed 
under a conveyance from or judgment against the 
mortgagor or the mortgagee since the date of the 
mortgage. But if Callanan was not a necessary 
party to the bill to foreclose the mortgage, clearly 
the mortgagor, if not the mortgagee, might have 
filed a bill in equity against him to redeem the 
land from the tax-sale, alleging that he had alien 
only, and not an absolute title; and by such a bill 
the issue whether he had or had not such a title 
would have been directly presented. The ques- 
tion whether that issue should be determined in 
the suit to foreclose the mortgage, or in a sepa- 
rate suit, was a question of multifariousness or of 
convenience, affecting the discretion only, and 
not the jurisdiction, of the court. By determin- 
ing, before finally decreeing a foreclosure and 
sale, the question whether Callanan had a good 
title under the tax-deed, the probability of ob- 
taining a fair price at a sale under the decree of 
foreclosure would be increased, the rights of all 
the parties secured, and further litigation avoided. 
As was said by Lord Chancellor Talbot, and re- 
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peated by Chief Justice Marshall: ‘The court cf 
equity in all cases delights to do complete justice, 
and not by halves.’’ Knight v. Knight, 3 P. 
Wms. 331, 334: Corbet v. Johnson, 1 Brock. 77, 
81. 

In the absence of any siatute or rule of court, 
restricting the natural meaning of the words, the 
allegation in the bill to foreclose, that Callanan 
‘claims some interest in andto a portion of the 
mortgaged premises, the exact nature of which 
your orator is unable to set out,’’ was sufficient to 
include Callanan’s interest, whether it was a mere- 
lien for the amount of the taxes, as it would have 
been if the right of redemption from the sale for 
taxes had not expired, or if the treasurer’s deed 
was void for any reason, or was a perfect title in 
fee, as it would be if that right had expired and 
there was no defect in the tax-deed. The prayer 
of the bill was, not only a subpeena and a decree 
of foreclosure against all the delendants named in 
the bill, but also that the right, title, and interest 
of each and every of them be forever barred and 
foreclosed by the decree, and that a sale of the 
premises be made by a master, and for further re- 
lief. Callanan, by the service of the subpeena, 
had due notice of the allegation and prayer of the 
bill. By the decree reciting and confirming his 
default, the bill was taken for confessed against 
him; and any final decree, warranted by the alle- 
gations of the bill, bound him to the same extent 
as if he had appeared in the suit, and demurred 
to or contested those allegations. Thompsom v. 
Wooster, 114 U. 8. 104, 111, 5Sup. Ct. Rep. 788. 

The decree not only adjudges, in the usual 
form, that the mortgage ‘‘is a lien upon the mort- 
gaged premises, prior and paramount to the lien 

- of each and every of the said defendants,’’ and 
that, in default of payment by the mortgagor of 
the sums found due on the mortgage, ‘the right, 
title, and equity of redemption of each and every 
of the defendants in this suit be,’’ by a sale under 
the decree, ‘* forever barred and foreclosed,’’ but 
it further declares that ‘the purchaser at such 
sale shall take the premises sold by title absolute,”’ 
and that “such title shall relate back to the date 
of the execution of the mortgage,’ specifying 
that date. That decree is a conclusive adjudica- 
tion, which cannot be collaterally impeached by 
Callanan, or by those claiming under him, that he 
had no valid title or lien of any kind against the 
plaintiff as mortgagee of the land in question, 
and as purchaser at the same under the decree of 
foreclosure; and was rightly held to estop the 
grantees of Callanan to set up his tax-title in the 
present action. Judgment aiflirmed. 


Nore.—lIt is a general rule, that ina suit in equity 
to foreclose a mortgage no one can be made a defend- 
ant to answer as to any interest he may claim adversely 
to the plaintiff;! and where the bill discloses an ad- 


1 Chamberlain v. Lyell, 3 Mich. 448; Wurcher v. Hewitt, 
10 Mich. 453; Wood vy. Davis, 4 3ibb.47; Banning v. Blad- 
ford, 21 Minn. 308; Wright v. Dudley, 8 Mich. 115; Bogey 
v. Shute, 4 Jones’ (N. C.) Eq. 174; Lyman v. Little, 15 Vt. 
576; Jones v. Weed, 2 Sandf. Ch. 208. 








verse interest, the defendant may demur for a mis- 
joinder and for multifatiousness.2 Ifa party is made 
defendant because he is a subsequent purchaser, and 
he sets up an adverse claim to the mortgagor, the 
plaintiff should dismiss the bill as to him, unless he is 
prepared to prove that, in fact, such claims arose sub- 
sequently to the execution of the mortgage. On the 
other hand, it is said that the plaintiff should demur 
to the answer, it not being responsive to the bill, un- 
less he choose to litigate the title. Ifsuch a defend- 
ant claim a paramount legal title, but the mortgagee 
alleges a superior equitable title in the mortgagor, a 
court of equity bas jurisdiction to settle such conflict- 
ing claim, and willdo so.5 So the priority of two mort- 
gages may thus be determined. The purchaser of 
the equity of redemption cannot set up an adverse 
title in a stranger.’ 

The purchaser at the sale of the premises under a 
decree of foreclosure, is entitled to the assistance of. 
the court to obtain possession as against the parties to 
the suit, or those claiming under them subsequent to 
the filing of the notice of the commencement of the 
action. Buta court of equity has no jurisdiction in a 
summary proceeding to determine the rights of third 
parties claiming title to the premises, who have re- 
covered possession of the same by legal and adverse 
proceedings against the party to the foreclosure suit 
under a claim of right which accrued previous to the 
filing of the bill of foreclosure,’ such a claim must be 
determined in an action of ejectment.? ‘*The object of 
the bill is to vest in the purchaser under the sale made 
by virtue of the decree of foreclosure, the same title 
which the mortgagor had at the time of the execution 
of the mortgage.’!0 Following this rule, it was held 
that a widow claiming dower by atitle paramount to 
the mortgage, could not be compelled to contest the 
validity of the ‘dower; but if she had signed the 
mortgage, or if it had been executed prior to her mar- 
riage with the mortgagor, she could have been com- 
pelled to contest it.!2 The holder of a superior lien 
has nothing to do with the mortgage foreclosure, and 
the holder of such a mortgage has no claim against 
him.8 

The fact of the defendant claiming an adverse in- 
terest in the premises, does not prohibit the plaintiff 
from making him a party as to any interest he may 
hold that is not adverse;!4 but if that interest depends 
upon proof of the genuineness of a signature to a deed 
given to him, it cannot be litigated.’ Where A gave 
a mortgage to B, and then C purchased the lands at.a 
tax-sale for taxes levied since the execution of the 
mortgage, and conveyed such tax-title to.A, who con- 
veyed it to D, it was held that Dcould not get an ad- 
verse title to the mortgaged premises, and thereby 


2 Dial v. Reynolds, 96 U. S. 340; Boyd v. Hoyt, 5 Paige, 
65; Banks v. Walker, 3 Barb. Ch. 478; Plumbe v. Plumbe, 
4G. & Coll. 345; Jones v. Weed, 2 Sandf. Ch. 208. 

8 Corning v. Smith, 2 Seld. 82. 

4 Pelton v. Farnim, 18 Wis. 222. 

5 Palmer v. Yerger, 20 Wis. 91. 

6 Bass v. Chicago, etc. R. Co., 39 Wis. 296; Supervisors 
v. Mineral Point R. Co., 24 Wis. 93. 

7 Eagle Fire Ins. Co. v. Lent, 6 Paige, 635. 

8 Frelinghuysen v. Colder, 4 Paige, 204. 

9 Bumdage v. Domestic, etc. Society, 60 Barb. 204. 

10 Holcombe v. Holcombe, 2 Barb. 60. 

1! Lewis v. Smith, 5 Seld. 514; s. c., 11 Barb. 152. 

12 Merchants’ Bank v. Thompson, 55 N. Y.7. See Bunk 
of Orleans v. Flagg, 3 Barb. Ch. 318. 

13 Walsh v. Rutger Ins. Co., 13 Abb. 
Parker, 43 Barb. 611. 

14 Wilkinson v. Green, 34 Mich. 221. 

15 Summers V. Brownley, 28 Mich, 125. 
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. shield the property from a sale under the decree of 
foreclosure; that the title under the tax-sale inured 
to the protection and not to the destruction of the reg- 
ular tax-title; that D having purchased the tax-title 
from the mortgagor, stood in the same relation to the 
mortgagee as if he had purchased the equity of re- 
demption, and was a proper party.!6 If the tax-title 
had been prior in date to the mortgage, the holder of 
it would not be a proper party;!7 and the same is true 
if subsequent when it has not been held by the mort- 
gagor.8 Where a vendee filed a bill against a vendor 
and a third person for specific execution of a contract 
for the sale of real estate, alleging that part of the land 
sold was in the possession of and claimed by the third 
party,.and praying that the rights of the vendcr and 
conflicting claimant might be ascertained, it was held 
that a court of equity had no jurisdiction to settle the 
dispute.!® Yet in New York it was held that a subse- 
quent mechanic’s lien holder could make a prior lien 
holder a party denying the validity of the latter’s lien, 
or averring that although it be first in time, it was 
subsequent in equity.% So where a special allegation 
of facts shows a prior mortgage has an equitable pre- 
cedence, the prior mortgagee can be made a party.21 
In the case of Strobe v. Downer,” the facts were as 
follows: 

A second mortgagee brought an action of foreclos- 
ure, making the first mortgagee a defendant under the 
general allegation, only “that he had or claimed some 
interest in the mortgaged premises,” and a judgment 
was rendered containing the usual clause barring the 
defendants of all the rights, etc., and the second mort- 
gagee bought the mortgaged premises at the fore- 
closure sale and received the sheriff’s deed therefor. 
The first mortgagee, at the time of the foreclosure suit 
was brought, had assigned his mortgage, but the as- 
signment was never recorded, and tHe second mort- 
gagee had no notice of it at the time of the foreclosure 
sale. It was held that the rights of the first mortgagee, 
had he continued to hold his mortgage, would not have 
been cut off by the foreclosure and sale, and conse- 
quently the rights of his assignee were not cut off there- 
by. From this statement of the facts itis quite clear 
that Justice Gray is in error when he says that this 
was ‘‘an appeal from a decree of foreclosure,” in stat- 
ing that the question of the validity of making an ad- 
verse party a defendant was not involved in the case, 
except touching the right to make such a person a 
party, when the question is involved in the case itself 
and not in a general case. It was a collateral attack 
upon the validity of the previous judgment of fore- 
closure, and involved a question identical in principle 
with the case before the court in the principal case. 
But with respect to Palmer v. Gager, he is correct, 
and the case does not go the length evidently allowed 
for it by the appellant’s counsel. But the case of 
Strobe v. Downer, must be carefully distinguished 
from the principal case, in this: The latter was in- 
vestigating what was the effect of a judgment barring 
a prior adverse claimant based upon a bill alleging 
that the defendant claimed an interest junior to the 
plaintiff, while the former simply charged that he 
claimed some interest without saying whether it was 


16 Harton v. Saunders, 13 Mich. 419. 

17 Farmers’, etc. Bank v. Bronson, 24 Mich. 361. 

16 Roberts v. Wood, 38 Wis. 60. 

19 Lange v. Jones, 5 Leigh. 192. See Mole v. Smith, 1 
Jacob. 490. 

2% Kaylor v. O’Conners, 1 E. D. Smith, 672. 

21 Dawson v. Danbury Bank, 15 Mich. 489. 

22 13 Wis. 10. 

2320 Wis. 91. 











adverse or not, followed a judgment barring the right 
of defendant to any interest. From a later decision 
we are left to infer that if an allegation was made falsi- 
fying the defendant’s claim to superiority, a judgment 
by default would have been a bar. 

Where the bill charged the defendant claimed to 
have rights and an interest in the mortgaged premises 
as a subsequent purchaser or incumbrancer, with 
notice, a disclaimer on the part of the defendant it was 
held, did not conclude his rights on a paramount title. 

Where the allegation is that the defendant’s interest 
is subsequent, and he appears and gets up an adverse 
title or prior mortgage, and such title or claim is liti- 
gated, a decree thereon is binding. This is an instance 
where there is an active defense and not a default.27 
If the court refuses to try the claim, it will so frame 
the decree as not to prejudice the rights of the parties.2 
When service was had by publication, and the bill 
falsely alleged that the defendant’s interest was sub- 
sequent to the plaintiff, it was held that the defendant 
was not concluded by the judgment, although it at- 
tempted to bind his rights.22 So where a widow was 
made a defendant as a devisee, it was held that she 
was not concluded, for the allegation was false, and it 
would not be presumed that a false issue was raised 
and litigated.309 A decree rendered upon a false state- 
ment in the bill, does not conclude the defendant from 
afterwards setting up a superior lien.®! 

A statute declared that a judgment of foreclosure 
should be “an entire bar” against all parties to the 
suit. It was held that such a judgment foreclosing a 
mortgage, did not bar the holder of a mechanic’s lien 
which was prior in time to the mortgage foreclosed; 
that the statute referred to the rights and interests in 
the equity of redemption, and did not embrace inter- 
ests which were paramount to the title of both the 
mortgagor and mortgagee. 

No objection can be raised by a subsequent pur- 
chaser or incumbrancer because he is made a party.8 

Quite recently the Court of Appeals of New York 
has decided that a judgment in an action for partition 
is binding and conclusive upon all the parties, not 
only as to the matter actually determined, Dut as to 
every other matter which the parties might have liti- 
gated and had decided, as incident to or essentially 
connected with the subject-matter of the litigation 
within the perview of the action, either as matter of 
claim or defense. It is for the court to determine 
therein, whether it is a proper case for a partition or 
sale, and if it errs, the arror can only be corrected on 
appeal .*4 

24 See Williamson v. Probasco, 4 Holst. Ch. 471. 

25 Board of Supervisors, etc. v. Mineral Point R. Co., 24 
Wis. 93. The court on this ground distinguishes Lewis 
v. Smith, 9 N. Y. 502; Strobe v. Downer, 13 Wis. 10; 
Straight v. Harris, 14 Wis. 509, and Williamson v. 
Probasco, supra. 

2% Comstock v. Comstock, 24 Mich. 39. To same effect 
is McCormick v. Wilcox, 25 Ill. 247. 

27 Roche v. Knight, 21 Wis. 325; Becker v. Howard, 4 
Hun, 461; Bradley v. Parkhurst, 20 Kan. 462. 

23 Wicke v. Lake, 21 Wis. 410. 

29 Williamson v. Probasco, 4 Halst. Ch. 571. 

% Lewis v. Smith, supra. 

31 Frost v. Koon, 30 N. Y. 428. See Bank of Orleans v. 
Flagg, 3 Barb. Ch. 318, and McReynolds v. Munners, 2 
Keys, 214. , 

82 Industrial Savings Bank v. Goldman, 75 N. Y. 127. 
See article on “Judgment by Default,” 4 Cent. L. J. 27. 

83 McCoy v. Quick, 380 Wis. 521; Rice v. Hull, 41 Wis. 453; 
Hall v. Hinckley, 32 Wis. 362. He may depend, by show- 
ing that the mortgage is fraudulent and void as to him: 
Smith v. Ford, 48 Wis. 115. 

% Jordan vy. Van Epps, 85 N. Y. 427. 
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MORTGAGE—PURCHASE MONEY MORTGAGE— 
MECHANIC’S LIEN — ASSIGNMENT — JUDG- 
MENT. 


BRADLEY V. BYRAN. 





New Jersey Court of Chancery.\ 


B & Co., who had furnished materials for erecting a 
building, and were entitled to a lien therefore, released 
their right to such lien in favor of the vendor of the 
lot owner E, before the vendor delivered his deed for 
the premises to E, and received a purchase money 
mortgage therefor. In lieu of such lien, and to secure 
it, B & Co., the same day, accepted a deed from E, 
which was in fact a mortgage, but the defeasance was 
not recorded. Afterward B & Co. reconveyed the 
premises to E, who conveyed them, the same day, to 
J, and J, as part of the same transfer, executed a 
mortgage thereon to B & Co. forthe amount of their 
claim: Held, that this mortgage was a purchase 
money mortgage, and superior in lien on the premises 
to a judgment recovered by C several years ago 
against J. 


Birpv, V.C. Bradley was the owner of a lot of 
land. About June 8, 1882, he agreed to sell that 
lot to Edlestien for $1,500, and also to loan to 
him, for the purpose of building thereon, $900 
more. He, at that date, executed a deed for the 
lot to Edlestien, and Edlestien executed a mort- 
gage. The testimony shows that the money was 
all advanced in cash or goods before October 6, 
1882. On that day the deed was delivered to 
Edlestien, when he delivered his mortgage to 
Bradley. As between the parties to this suit, that 
entire claim of $2,400, together with the interest 
which has accrued, is good and is allowed. 

Prior to the 6th of October, 1882, the defend- 
ants, Buchanan, Snock & Snock, furnished lum- 
ber and materials to Edlestien for the house which 
he built on said lot. The lumber and materials 
so furnished were of the value of $900. For this 
they had a right to file a mechanic’s lien. This 
right they released to Bradley before he delivered 
his deed and accepted his mortgage, and to secure 
their claim accepted a deed for the premises from 
Edlestien. ‘This deed was absolute on its face, 
but an agreement in writing was made which es- 
tablished the relation of mortgagor and mort- 
gagee between the parties thereto. This defea- 
sance was not recorded. On November 25, 1882, 
Buchanan, Snock & Snock conveyed by deed the 
said premises to said Edlestien, on which day 
Edlestien conveyed to John M. Byran, and Byran 
executed a mortgage thereon to said Buchanan, 
Snock & Snock for the $900, the extent of their 
interest in the premises. These papers were all 
prepared and delivered as one transaction, at the 
same time. It was agreed between all the parties 
named that the transfer should be so made and 
that the interest which Buchanan, Snock & Snock 
had in the property should be secured by a mort- 
gage from Byran. In this way Byran was to pay 
so much of the consideration money. As between 
these parties, there is nothing to remove the 


1Advanced Sheet New Jersey Equity Reports. 





mortgage of Buchanan, Snock & Snock from the 
second place in order of priority. 

But the defendants Crisy & Crisy demand judg- 
ment in their behalf as between themselves and 
Buchanan, Snock & Sneck. They hold a judg- 
ment at law which was recovered in 1868 against 
John M. Byran, all of which they urge attached 
to the land in question, while the title was in 
process of transmission, prior to the lien of the 
mortgage by Byran to Buchanan, Snock & Snock. 

The question, therefure, is, was there such a 
breach or gap in the transaction, between the de- 
livery of the deed by Buchanan, Snock & Snock 
to Edlestien, and the delivery of the mortgage by 
Byran to Buchanan, Snock & Snock, as will, un- 
der the rules of law, let in the judgment of Crisy 
& Crisy, and give it precedence to the mortgage? 
Of course, if this mortgage be a purchase money 
mortgage, in the sense of the statute, then the 
Crisy & Crisy judgment must stand aside for the 
mortgage. Rev. p. 167,§ 77. Was it such mort- 
gage? I have no doubt but that the parties so 
intended it. It was part of the payment; nothing 
else stands in place of it. 

When, on November 26, 1882, they surrendered 
the title which they had acquired on October 6 
previously, as security for their claim of $900, 
they accepted this mortgage from Byran on the 
same premises. The sale or transfer was not di- 
rectly to Byran from Buchanan, Snock & Snock, 
but first the title was made to Edlestien and then 
from him to Byran. In one view of the case it 
was essential to pass the title to Edlestien, since, 
under the agreement, he was the owner of the 
equity of redemption. This, certainly, he could 
have conveyed or released to Byran. But evi- 
dently there was a just reason for allowing the 
title to pass through Edlestien. Since it is most 
apparent that the intention of all the parties was, 
from the beginning, to convey the title to Byran, 
and that the execution and delivery of this mort- 
gage by him was also intended as a part of the 
purchase price, the mind is strongly inclined to 
consider it as, within the statute, a purchase 
money mortgage. The purchase money was thus 
paid. It was neither paid nor secured in any other 
way. 

But a purchase money mortgage for what? If 
for anything, for the interest which Buchanan, 
Snock & Snock had in the lot. Crisy & Crisy say 
they are not bound by the agreement which made 
the deed from Edlestien to Buchanan, Snock & 
Snock simply a mortgage, which is no doubt true, 
as they had no notice of it, and it was not re- 
corded; but it works no injury to them that Bu- 
ehanan, Snock & Snock’s interest was less than 
the fee simple absolute. We are dealing with 
whatever interest Buchanan, Snock & Snock had 
that they sold, and that Byran contracted to pur- 
chase through Edlestien. In my judgment, this 
case in within the statute. Beebe v. Austin, 15 
Johns. 477. 

Again, I think that the rule which prevents the 
attaching of a lien when the act of receiving and 
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conveying the title is instantaneous, or one and 
the same act applies. There is nothing upon 
which the judgment could rest, or to which it 
could adhere. The very act (or agreement em- 
bodied in the living act) which carried the title 
from Buchanan, Snock & Snock to Byran, carried 
it back to Buchanan, Snock & Snock. However 
numerous the transfers intervening, they formed 
but one circuit. There was no immediate stop- 
page orsuspension; nor could there be; for Bu- 
chanan, Snock & Snock retained their first title 
until they were assured that it would be carried 
instantly back to them. I can discover no resting 
place for any lien claimant who was outside of 
that particular transaction. There was no breach 
or gap through which he could pass. 

It was urged upon the argument that no adjudi- 
cation of this question had been made in our 
courts. I think a case quite similar, involving, at 
least, the same legal principles, was before Vice 
Chancellor Van Fleet. I refer to Clark v. Butler, 
5 Stew. Eq. 664. In that case the holder of two 
mortgages surrendered them and took another in 
lieu thereof at the same time. Before this sur- 
render Butler furnished to the owner and mort- 
gagor materials for a building on the mortgaged 
premises. For these materials he afterwards took 
a general and special judgment. In the suit by 
the mortgagee to foreclose, Butler insisted that 
this lien was entitled to precedence, because the 
exchange of the old mortgages for the new was, 
in point of time, after the lien of material man 
attached under the statute. The court decided 
that in such case the seizin was so transitory or 
instantaneous that the lien could not attach. I 
would also call attention to the following cases: 
Wallace v. Silsby, 13 Vr. 1, 6, and the cases cited ; 
Clark v. Munroe, 14 Mass. 351; Jackson v. Mc- 
Kenny, 3 Wend. 233; Stow v. Tifft, 15 Johns. 458; 
Beebe v. Austin, 15 Johns. 477; Lynde v. Budd, 
2 Paige, 191; Van Horne v. Crain, 1 Paige, 455; 
Kittle v. Van Dyck, 1 Sandf. Ch. 76; Farmers’ L. 
& T. Co. v. People, 1 Sandf. Ch. 139, 141; Rawson 
v. Lampman, 5 N. Y. 456; Dusenbury v. Hulbert, 
59 N. Y. 541, 545; 1 Seribner on Dower, 271, and 
references. I think Buchanan, Snock & Snock 
retain their position as second in order of priority, 
and that the judgment of Crisy & Crisy ought to 
follow their mortgage. 

I will so advise. 


Nore.—A person cannot acquire a lien upon land 
purchased by another by the voluntary and unauthor- 
ized payment of the purchase money therefor;! nor 
ean he, by paying the debt due to a vendor who has a 
lien tor the purchase money, be subrogated to such 
vendor’s lien.2, Where A, without authority from B, 
purchases lands and takes the title in the name of B, 
no vendor’s lien exists. If a vendee pays an execution 
against his vendor, the latter cannot insist that such 
payment amounts to such part performance of the 


1 Truesdell v. Callaway, 6 Mo. 605. 

2 Nichol v. Dunn, 25 Ark. 129. See Wilkes v. Harper,1 
N. Y. 586. 

3 Weare v. Linnell, 29 Mich, 224. 





parol contract between them for the ‘sale of lands as 
entitles him to a specific performance.4 A subse quent 
mortgagee, after paying the vendor the balance of the 
purchase money due him, was allowed to tack that 
balance to his own mortgage.5 If a third person ad- 
vances the purchase money, and the purchaser, at the 
same time the deed is given to him, executes a mort- 
gage to such third person on the same land to secure 
the money so advanced, such mortgage in entitled to 
the same preference over a prior judgment against the 
purchaser as the vendor would have had if the mort- 
gage had been given directly tohim.6 And so a mort- 
gage to a third person for purchase money, has been 
held prior to a mechanic’s lien on the premises.? A 
lien will not enure for the benefit of a person who ad- 
vances part of the purchase money to one of two joint 
purchasers, and takes a mortgage therefor on his un- 
divided moiety.’ Ifthe vendor stipulates that part of 
the purchase money be paid toathird person, the 
latter is entitled to a lien therefor.2 A vendee has a 
similar lien for purchase money advanced by him, 
where the contract is never consummated.10 
JOHN H. STEWART. 


4 Anderson v. Chick, Bail. Eq. 118. 

5 Henderson v. Stewart, 4 Hawks, 256. But see Fred- 
ericks v. Vorcoran, 100 Pa, St. 413; Refeld v. Ferrell, 27 
Ark. 534, 30 Ark. 465. 

6 Cood v. Pollard, 9 Price, 544,10 Price, 109; Blevins v. 
Rogers, 32 Ark. 258; Mitchell v. Butt, 45 Ga. 162; Austin 
v. Underwood, 37 Ill. 438; Curtis v. Root, 20 Ill. 53, 518 
(approved in Wallace v. Silsby, 13 Vr. 9, Beasley, C. J.) ; 
Magee v. Magee, 51 Ill. 5u0; Dwenger v. Branigan, 95 Ind. 
221; Kaiser v. Lembeck, 55 lowa, 244; Mize v. Barnes, 78 
Ky. 506; Stevens v. Stevens, 10 Allen, 146; Bolles v. Carli, 
12 Minn. 113; Pearl v. Hervey, 70 Mo. 160; Lovett v. 
Demarest, 1 Hal. Ch. 113; Haywood v. Nooney, 3 Barb. 
643; Moring v. Dickerson, 85 N. C. 466; Jones v. Parker, 
51 Wis. 218; Carey v. Boyle, 53 Wis. 574,56 Wis. 145. But 
see to the contrary, Gilman v, Dingeman, 49 Iowa, 308; 
Alderson v. Ames, 6 Md. 52; Heuisler v. Nickum, 38 Md. 
270; Skuggs v. Nelson, 25 Miss. 88; Marquat v. Marquat, 
7 How. Pr. 417, 2 N. Y. 286; McLean v. Findley, 2 P. & W. 
(Pa.) 101; Stansell v. Jennings, 13 Ohio, 148; See also 
Puck v. Carder, 4 Bush, 121; Clower v. Rawlings, 9 Sm. 
& Marsh. 122; Pitts v, Parker, 44 Miss. 247; Boyd v. 
Mundorf, 3 Stew. Eq. 545; Collerd v. Huson, 7 Stew. Eq. 
38 and note; Cake’s Appeal, 23 Pa. St. 186; Cohn v. Hoff- 
man,68. W. Rep. 511. 

7 Weldon vy. Gibbon, 2 Phila. 176. 

8 Cox v. Carson, 3 Head, 607. See White v. Wakefield, 
7 Sim. 401; Crane v. Caldwell, 14 Ill. 468; Coster v. Bank 
of Georgia, 24 Ala. 37; Glasscock v. Glasscock, 17 Tex. 
480; Patton v. Hoge, 22 Gratt. 443; Sanderson v. Burdett, 
16 Grant’s Ch. 119; Hall v. Morris, 13 Bush, 322. 

9Gault v. Trumbo, 17 B. Mon. 682; Lee v. Newman, 55 
Miss. 365; Turkes v. Reis, 14 Abb. N. C. 26; Lutham v. 
Staples, 46 Ala. 462; Hamilton v. Gilbert, 2 Heisk. 680. 
See Colcord v. Seamonds, 6 B. Mon 265. 

10 Rose v. Watson, 10 H. L. C. 672; Torrance v. Bolton, 
L. R. (8 Ch. App.) 118; Bibb v. Prather, 1 Bibb, 313; 
Griffith v. Depew, 3 A. K. Marsh, 177; Funk v. MeKeown, 
4 J.J. Marsh. 162; Vaughan v. Myers, 2 Duna, 113; Money 
v. Dorsey, 75m. & Marsh. 15; Davis v. Heurd, 44 Miss. 
50; Allen vy. Bratton, 47 Miss. 119; Shirley v. Shirley, 7 
Blackf. 452; Payne v. Atterbury, Hurring. (Mich.) 414; 
Stewart v. Wood, 63 Mo. 252; Clark v. Jacobs, 56 How. 
Pr. 519; Hilton v. Duncan, 1 Goldw. 313; Conner v. Banks, 
18 Ala, 42; Manly v. Slauson, 21 Vt. 271; Taft v. Kessel, 16 
Wis. 273. See Wells v. Porter,5 B. Mon. 416; Wadding- 
ton v. Banks, 1 Brock. 97; Ewing v. Osbaldston, 2 Myl. 
& C, 88. 
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1, ABATEMENT—Revival—Dismissal. The defend- 
ant in an action of ejectment died. His death was sug- 
gested and a scire facias ordered. The scire facias was 
not issued nor the cause revived, nor were any of the 
heirs of the defendant ever made parties, nor did they 
appear. The case was subsequently dismissed: Held, 
that a new action might be brought.—Stockton v. Cope- 
land, 8. C. App. W. Va., Feb. 4, 1888;5S. E. Rep. 143. 


2. ANIMALS—Contagious Diseases—Police Regulations. 
The statutes enacted for the protection of cattle 
from contagious diseases are pvlice regulations, and, 
therefore, do not conflict with the United States consti- 
tution.— Missouri Pac. R. Co. v. Finley, 8. C. Kan., Feb. 11, 
1888; 16 Pac. Rep. 951. 

8. APPEAL—Assignment of Error—Sale—Evidence.—— 
An assignment of errorthat the verdict is against the 
law is too general, and must be disregarded. Evidence 
that defendant sent goods to a party to be examined, 
that party’s testimony on the subject is admissible, as 
tending to show that the goods corresponded to sam- 
ple by which they were sold.— Brigham v. Retelsdorf, 8. C. 
Iowa, March 7, 1888; 36 N. W. Rep. 715. 


4. APPEAL—Equity. A trial court will not reverse 
the decision of a single justice upon matters of fact in 
an equity case, unless it appears to be clearly erro- 
neous.—Duren v. Hall, 8. J. C. Me., Jan. 3, 1888; 5 N. Eng. 
Rep. 791; 12 Atl. Rep. 736. 











5. APPEAL—Frivolous. When the finding in eject- 
ment is that the defendant did not wrongfully or un- 
lawfully enter or out plaintiff, an appeal on the ground 
that there was no finding as to the ouster is frivolous.— 
Dunphy v. Hinmann, 8. C. Cal., March 15, 1888; 17 Pac. 
Rep. 5. 

6. APPEAL— Jurisdiction — Amount. When the 
proceeds of a sale of mortgaged property, exceeding 
$2,000, are in the hands of the sheriff, and the seizing 
creditor claims it, while another party claims $1,000 of 
it, the supreme court has jurisdiction on appeal.— Weil 
v. Levi, 8. C. La., Feb. 13, 1888; 3 South. Rep. 559. 

7. APPEAL—Filing Transcript — Dismissul. When 
the transcript on appeal is filed before a motion to dis- 
miss for failure to file in time is made, such subsequent 
motion will be denied.—Aughes v. Boone, 8. C. N. Car., 
Feb. 27, 1888; 5S. E. Rep. 192. 

8. APPEAL—New Trial—Discretion of Court. —- When 
the evidence is conflicting, the court,on appeal, will 
not interfere with the discretion of the court below in 
granting a new trial.— Watts v. Pearce, 8. C. Ga., Feb. 6, 
1888; 5 S. E. Rep. 138, 

9. APPEAL—Review—Waiver of Objections. When 
the court overrules an objection to testimony, and no 
exception is taken, such ruling will not be considered 
on appeal for the purpose of reversal.—Benepe v. Wash, 
8. C. Kan., Feb. 11, 1888; 16 Pac. Rep. 950. 

10. ATTACHMENT—Bond—Attorney’s Fees. In an 
action on a bond conditioned to pay all cost expended 
by the defendant and all damages sustained by him, at- 
torney’s fees for defending the principal attachment 
suit cannot be recovered.—Frost v. Jordan, 8. C. Minn., 
Dec. 16, 1887; 36 N. W. Rep. 713. 

1l. ATTACHMENT—Realty — Transcript — Statute. 
Construction of Iowa statutes relative to the filing in 
the district court of transcripts of attachments levied 
upon real estate. When the rights of an innocent pur- 
chaser for value are superior to the liens created by 
such filing.—Benjamin v. Davis, 8. C. lowa, March 7, 1888; 
36 N. W. Rep. 717. 

12. ATTORNEY—Disbarment—Misconduct. Where 
an attorney, believing a paper to be a forgery, hires an 
expert to examine it, who expresses doubt about the 
forgery, and the attorney, believing such expression to 
be made to extort money, offers the expert a large sum 
of money to testify as to the forgery, such conduct is 
not sufficient grouud for disbarment.—In re Barnes, 8. 
C. Cal., March 2, 1888; 16 Pac. Rep. 896. 

13. BalL—Forfeiture. When a defendant appears 
and is taken into custody after the judgment, his recog- 
nizance cannot be forfeited for any acts subsequent 
thereto.—Moorehead v. State, 8. C. Kan., Feb. 11, 1888; 16 
Pac. Rep. 957. 

14. BILLS AND NOTES—Acceptance. The drawee 
of an order said to the agent of the payee that he 
“would not pay it that afternoon, but tell A (the payee) 
it was all right, and I will pay it:” Held, that the ac- 
ceptance was valid, in the absence of a statute requir- 
ing a written acceptance.—Short v. Blount, 8. C. N. Car., 
Feb. 21,1888; 5S. E. Rep. 190. 

15. BILLS AND NoTES—Defenses— Privity. When 
notes are given to the president of a corporation for 
money loaned by the corporation and by him indorsed 
in blank, the maker is entitled to any defense against 
the corporation that he has against the payee.—New 
England, etc. Co. v. Gay, U. 8. C. C. (Ga.), January, 1888; 
33 Fed. Rep. 636. 

16. BILLS AND NOTES—Presentation — Checks. A 
check payable on demand went through several hands, 
and was presented for payment several weeks after its 
date. The drawer was good atits date, but had failed 
before it was presented: Held, that an indorser was dis- 
charged.—Parker v. Reddick, S.C. Miss., Feb. 20, 1888; 3 
South. Rep. 575. 

17. Bonps—Sureties—Estoppel. The sureties on a 
treasurer’s bond are estopped to deny that he had in 
his hands moneys that he reported he had.— Territory 
v. Cook, 8. C. Ariz., March 18, 1888; 17 Pac. Rep. 10. 
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18. CARRIERS—Passengers — Tickets. A railroad 
may make and enforce a rule that persons desiring to 
ride on its freight trains must first procure tickets, but 
it must furnish proper facilities for so doing.— Southern, 
etc. R. Co. v. Hinsdale, 8. C. Kan., Feb. 11, 1888; 16 Pac. 
Rep. 937. 

19. CARRIERS—Passengers—Tickets. Where arail- 
road requires passengers to procure tickets before rid- 
ing on its freight trains, a person who could not pro- 
cure a ticket, because the ticket office was closed, has a 
right to ride on such trains on offering to pay the usual 
fare.— Brown v. Kansas City, etc. R. Co., 8. C. Kan., Feb. 11, 
1888; 16 Pac. Rep. 942. 

20. CARRIERS— Passengers — Through Trains. A 
railroad may adopt regulations that certain trains shall 
stop only at certain stations, and may stop at conve- 
nient points to put off passengers who, by mistake, 
have taken the wrong train and refuse to pay fare to 
the next station, and may use only the necessary force 
to eject such passengers, who cannot increase their 
claim for damages by demanding the use of force.— 
Atchison, etc. R. Co. v. Gants, 8. C. Kan., Feb. 11, 1888; 17 
Pac. Rep. 54. 

21. CEMETERY—Charitable Institutions—Tort. 


t . 











A 

y tion is not such a charitable institu- 
tion as to be exempt from liability for torts, such as 
burying in the lot of plaintiff a person not entitled to be 
buried there.— Donnelly v. Boston, etc. R.Co.,8. J. C. Mass., 
Feb. 29, 1888; 5 N. Eng. Rep. 741; 15 N. E. Rep. 5065. 

22. CERTIORARI—Insolvency—Election of Assignee.— 
An order of the court appointing an attorney to vote 
for an absent creditor in the election of an assignee for 
an insolvent and appointing the person chosen at such 
an election assignee, cannot be reviewed by certiorari.— 
Tomasini v. Superior Court,8. C. Cal., March 6, 1888; 17 
Pac. Rep. 1. 

23. CHATTEL MORTGAGE—Assignment—Contract. 
Where, upon an assignment of a chattel mortgage by a 
plaintiff to defendant, the latter agreed to pay to plaint- 
iff one-half of the amount collected over and above $150, 
the contract means that he is to pay one-half of the 
gross sum collected above the amount stipulated.— 
Logan v. Dockray, 8. J.C. Mass., March 2, 1888; 5 N. Eng. 
Rep. 806; 15 N. E. Rep. 635. 

24. CHATTEL MORTGAGE—Tender. A tender of the 
money due to the holder of a first chattel mortgage by 
the holder of a second chattel mortgage is not available 
asa defense in an action of replevin by the former 
without the latter bringing into court the money ten- 
dered.— Roberts v. White, 8. J. C. Mass., March 2, 1888; 5 N. 
Eng. Rep. 726; 15 N. E. Rep. 568. 

2%. CHATTEL MORTGAGE—Certainty—Description. 
A chattel mortgage which fails to describe correctly the 
ownership and locality of the chattels conveyed, though 
otherwise sufficient, is void for uncertainty.— Warner v. 
Wilson, 8. C. lowa, March 7, 1888; 36 N. W. Rep. 719. 

26. COLLISION — Approaching Vessels. A vessel 
close hauled on the port tack must give way to an ap- 
proaching vessel close-hauled on the starboard tack. A 
vessel hove to, and making both headway and heway, 
is close-hauled.—The Ada A. Kennedy, U. 8. D. C. 
(Mass.), Jan. 16, 1888; 33 Fed. Rep. 623. 

27. CONSTITUTIONAL LAw—Maryland Oyster Law. 
The Maryland law, prohibiting the buying of oysters on 
Chesapeake Bay, except upon license from the State, is 
unconstitutional.— Booth v. Lloyd, U. 8. C. C. (Md.), Jan. 
6, 1888; 33 Fed. Rep. 593. 

28. CONSIDERATION—Oral Agreement — Abandonment. 
To establish the abandonment of an oral agreement, it 
is sufficient to show as a consideration therefor that a 
right, real or supposed, was given up.—AHunt v. Brown, 
8. J.C. Mass., March 2, 1888; 5 N. Eng. Rep. 810; 15 N. E. 
Rep. 587. 

29. CONSTITUTIONAL Law—Statutes.—HIn considering 
a question of constitutional law the court will only 
adjudicate the points which involve the validity of a 
State statute.— Re Fitzpatrick, 8. C. R. 1., Jan. 7, 1888; 5N. 
Eng. Rep. 675; 11 Atl. Rep. 773. 


























30. ConTRacT—Corporation—Principal and Agent.— 
A corporation is not bound for its acceptances made by 
its agent without special authority for the accommoda- 
tion of the drawers of the bill.—Merchants’, etc. Co. v. 
Detroit, etc. Co., 8. C. Mich., March 2, 1888; 36 N. W. Rep. 
696. 

31. CONTRACT—Rescission. A contract for the pur- 
chase of articles to be selected from the stock of seller, 
cannot be rescinded because of the honest expression 
of opinion by the seller, that when the time came for 
selection the articles on hand would be of a better 
quality.—Schramm v. Boston, etc. Co.,8 J.C. Mass., March 
1, 1888; 5 N; Eng. Rep. 721; 15 N. E. Rep. 571. 

32. CORONER—Inquest — Record — Homicide. The 
testimony taken by a coroner upon an inquest is a 
public record which every person, including those im- 
plicated in the homicide in question, are entitled to 
examine.— Daly v. Dimock, 8: C. Err. Conn., February, 
1888; 5 N. Eng. Rep. 629; 12 Atl. Rep. 405. 

33. CORPORATIONS — Benevolent — Insurance. A 
corporation organized to provide for members during 
life and their families after death, paying to members 
at death a certain sum, the members paying a member- 
ship fee and future assessments, the members being 
first medically examined before being accepted, and 
the officers and agents receiving good salaries, is, under 
Texas law, not a benevolent corporation but an insur- 
ance corporation.—Farmer v. State, 8. C. Tex., Jan. 31, 
1888; 7S. W. Rep. 220. 

34. CORPORATIONS—Loans—Issues of Stock. Under 
Missouri laws, a corporation cannot, by a reduction of 
its capital stock, create a surplus and mortgage its 
property to raise money to distribute the surplus among 
its stockholders.—Coquard v. St. Louis, etc. Co., 8. C. Mo., 
Feb. 20, 1888; 78. W. Rep. 176. 

35. Costs—Civil Action—Bail Bond. An action in 
the name of the State for the use of the county on a 
forfeited bail bond is a civil action, and costs may be 
taxed against the county on a judgment against it.— 
State v. Parker, 8. C. Ala., Jan. 24, 1888; 3 South. Rep. 552. 


36. COUNTIES—Boundaries—Ridge Line. Under the 
Georgia act of 1828, § 1, the boundary between the 
counties of Habersham and Rabun is a ridge line.— 
Rabun County v. Habersham County, 8. C. Ga., Feb. 27, 1888 ; 
58S. E. Rep. 198. 

37. CourTs—Federal—State Decisions. In suits be- 
tween citizens of different States the federal courts are 
not bound by the decisions of the State courts in the 
administration of a State statute, when no question of 
construction is involved.—New England, etc. Co. v. Gay, 
U. 8. C. C. (Ga.), January, 1888; 33 Fed. Rep. 636. 


38. CRIMINAL LAW—Assault with Intent to Murder.— 
To constitute an assault with intent to murder, the 
specific intent must exist; and it does not exist unless, 
if death had ensued, the consummated offense would 
have been murder.—Smith v. State, 8. C. Ala., Jan. 30 
1888; 3 South. Rep. 551. 

39. CRIMINAL LAW — Confessions — Other Proof. 
Though the record does not show that a confession was 
voluntarily made, or that a notion was made to rule it 
out, the case will not be reversed when the evidence 
satisfactorily shows the guilt of the prisoner.—Mitchell 
v. State, 8. C. Ga, Feb. 13, 1888; 5S. E. Rep. 130. 


40. CRIMINAL LAW—Elections—Joint Indictments. 
Persons who, as officers of elections, have different 
duties to perform, cannot be jointly indicted.—JUJ. S. v. 
Davis, U. 8. D. C. (Mo.), Nov. 21, 1887; 33 Fed. Rep. 621. 

41, CRIMINAL Law — Elections — Offenses. —An in 
dictment against a clerk of an election for making a 
false certificate of the result of the election, is bad on 
demurrer, in Missouri, since no such duty is imposed on 
a clerk,—U. S. v. Green, U. 8. C. C. (Mo.), April 19, 1887; 33 
Fed. Rep. 619. 

42. CRIMINAL LAw—Homicide—Manslaughter. An 
instruction, that to reduce homicide to manslaughter 
solely on the ground that it was committed in the heat 
of passion, the provocation must have been such as was 
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calculated to give use to irresistible passion in the mind 
of a reasonable person, is correct.— Ter. v. Cotton, 8. C. 
Utah, Feb. 18, 1888; 16 Pac. Rep. 902. 

43. CRIMINAL LAW — Indictment. An indictment 
for promoting a lottery which follows the words of a 
statute is sufficient.—Com. v. Sullivan, 8. J. C. Mass., Feb. 
28, 1888; 5 N. Eng. Rep. 713; 15 N. E. Rep. 491. 

44. CRIMINAL Liw—Indictment—Statute. Whether 
an indictment is sufficient under the terms of a stat- 
ute, depends upon whether it states expressly all the 
facts necessary to constitute the offense, or whether 
such facts may fairly be implied from the language 
used.—State v. Miller, S.C. Vt., Feb. 24, 1888; 5 N. Eng. 
Rep. 737; 12 Atl. Rep. 526. 

45. CRIMINAL LAw — Interference with Jury. An 
affidavit, filed by defendant’s attorney with a motion for 
a new trialin a criminal case, that deponent heard a 
party say to the jury before the case was finally sub- 
mitted tothem: ‘‘Send him up for five years,” will not 
be considered on appeal. The proper course was to 
move to discharge the jury.—ZlUis v. Com., Ky. Ct. App., 
Feb. 11, 1888; 78. W. Rep. 169. 

46. CRIMINAL LAaw—Parent and Child—Abandonment. 
When a father abandons his child in Alabama, 
leaving itin a dependent and destitute condition, he 
cannot be punished under Georgia law, though the 
mother brings the child into Georgia and notifies the 
father, who still refuses to maintain the child.— Jemmer- 
son v. State, 8. C. Ga., Feb. 13, 1888; 5 8. E. Rep. 131. 

47. CRIMINAL LAW—Peremptory Challenges. The 
law allowing one accused of a crime, that under act 35 
of 1880, is triable by a jury of five, the right to six per- 
emptory challenges is unconstitutional. —State v. 
Demouchet, 8. C. La., Feb. 13, 1888; 3 South. Rep. 565. 


48. CRIMINAL LAW — Principal and Accessory — Sen- 
tence. Though, under Idaho law, in felony cases all 
are principals, a defendant cannot object that he is in- 
dicted as an accessory, and an indictment charging in 
one count as a principal and in another as accessory, 
charges but one offense. When the sentence is void for 
uncertainty, the case may be remanded with directions 
to enter the proper judgment.—7Ter. v. Guthrie, 8. C. 
Idaho, Feb. 27, 1888; 17 Pac. Rep. 39. 

49. CRIMINAL LAw—Reputation — Evidence. Proof 
of particular acts of bad conduct or special circum- 
stances of disgrace, are not admissible in assailing a 
person’s character on the direct examination, although 
they may often be on cross examination.—Steele v. State, 
8. C. Ala., Jan. 25, 1888; 3 South. Rep. 547. 


50. CRIMINAL LAW — Verdict — Responsive. When 
the defendant enters the three pleas of not guilty, 
former acquittal and once in jeopardy, there can be no 
conviction without a verdict on each plea.—People v. 
O’ Leary, 8. C. Cal., Feb. 29, 1888; 16 Pac. Rep. 884. 


51. Customs DUTIES—Imitation Seal Skin.-——Imita- 
tion seal skin cloakings made of silk, or of which silk is 
the component material of chief value, are dutiable, 
under act 1883, § 383.— Hermann v. Robertson, U. 8. C. C. 
(N. Y.), Jan. 4, 1888; 33 Fed. Rep. 654. 

52. Customs DUTIES—Wool Coverings for the Head. 
Articles made of wool, knit on frames, imported 
from Scotland and used for a covering for the head, 
are properly assessed for duty, under tariff act, par. 
363.— Toplitz v. Hedden, U. 8. C. C. (N. Y.), Jan. 12, 1888; 33 
Fed. Rep. 617. 

53. DEDICATION—Proof. Where atown claims an 
alley by dedication, the acts and declarations of the 
owner making the dedication must be deliberate, 
unequivocal and decisive.— Miller v. Town of Aracoma, 8. 
C. App. W. Va., Jan. 28, 1888; 5S. E. Rep. 148. 

54. DEEDS — Mortgages — Burden of Proof. The 
burden of proof is on one alleging an absolute deed to 
be a mortgage, and the proof must be clear and certain. 
—Miller v. Yturria, 8. C. Tex., Jan. 27, 1888; 7 8. W. Rep. 
206. 

55. DESCENT AND DISTRIBUTION—Adopted Child. 
Under California law, an adopted child is entitled to 
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succeed to the estate of the adopting parent. When the 
order for the adoption of a child is made by the court 
and signed by an acting judge, it is valid.—Jn re New- 
man’s Estate, 8. C. Cal., March 1, 1888; 16 Pac. Rep. 887. 

56. DESCENT AND DISTRIBUTION—Bastards.——Bastard 
children legitimized, under act Tennessee 1805, may 
inherit lineally from their father and collaterally from 
their father’s brother. —McKamie v. Baskerville, 8. C. 
Tenn., 1888; 78. W. Rep. 194. . 

57. DESCENT AND DISTRIBUTION — Husband’s Rights. 
A husband is entitled to his curtesy in the real 
estate of which his wife died seized, though he fails to 
renounce the provisions in her willin his favor, under 
West Virginia law, but not to any distributive share of 
her personal estate.—Cunningham v. Ci ingham, 8. C. 
App. W. Va., Jan. 28, 1888; 5 S. E. Rep. 139. 

58. DIVORCE—Decree—Collateral Attack. A decree 
of divorce becomes operative as to the parties from the 
date of its delivery to the clerk. The service of process 
and not the proof thereof gives the court jurisdiction, 
and after jurisdiction is acquired and judgment rendered 
in a divorce suit, the proceedings cannot be attacked 
collaterally.—In re Newman’s Estate, 8. C. Cal., March 1, 
1888; 16 Pac. Rep. 887. 

59. DURESS—Property — What Constitutes. When 
a party entitled to a perfect title accepts a quitclaim, 
and subsequently voluntarily buys up a claim against 
the property and compels his vendor to pay a part of 
the claim by refusing otherwise to honor his checks on 
the vendee’s bank, where the vendor had money, such 
payment is made under duress.— Adams v. Schiffer,, 8. C. 
Colo., Jan, 27, 1888; 17 Pac. Rep. 21. 


60. EMINENT DOMAIN—Bridge — Relocation — Statute. 
Construction of charter of bridge company and of 
the general railroad law of New York. Under neither 
could the company having once made a location of their 
line relocate the same so as to exercise the right of 
eminent domain.—Jn re Poughkeepsie, etc. Co., N. Y. Ct. 
App., Feb. 28, 1888; 15 N. E. Rep. 601. 


61 EMINENT DOMAIN—Compensation — Limitation of 
Time. An amendment to the incorporating act of a 
company required claims for damuges for lund taken 
to be made within a limited time: Held, that the act was 
unconstitutional.— Yazoo, etc. Co. v. Dancy, 8. C. Miss., 
Feb. 13, 1888; 3 South. Rep. 568. 


62. EMINENT DOMAIN—Railroad—Statute. The final 
location of a railroad as filed sufficiently identifies 
lands taken, although the name of the owner does not 
appear therein.—Brock v. Old Colony, etc. Co., 8. J. C. 
Mass., Feb. 29, 1888; 5 N. Eng. Rep. 724; 15 N. E. Rep. 555. 

63. EQquiry — Accounting — Reference. When an. 
account is prayed, the court may itself take or state the 
account, and after ascertaining and declaring from the 
evidence that there is no liability on the part of the de- 
fendant, may refuse to refer the cause for the taking of 
an account.—Emery v. Mason, 8. C. Cal., March 2, 1888; 16 
Pac. Rep. 894. 

64. Equiry—Defendants—Unity of Interest.——Where 
complainant owns a mine and the vein, whose apex is 
therein, passes beyond the lines of the mine in descend- 
ing, different parties may be joined as defendants who 
threaten litigation on claims to the vein in various 
forms, when such claims are all subordinate to plaint 
iff's claim.— Hyman v. Wheeler, U. 8. C. C. (Colo.), Jan. 
1888; 33 Fed. Rep. 629. 

65. Equiry—Jury—Burden of Proof. Where, in an 
equity case, a question of fact has been submitted to a 
jury and the verdict confirmed by the court, the judg- 
ment will not be reversed upon appeal, unless shown to 
be clearly erroneous. The burden of proof in such case 
is upon the appellant.— Webb v. Fuller, 8. J. C. Me., Jan. 
3, 1888; 5 N. Eng. Rep. 790; 12 Atl. Rep. 731. 

66. Equity — Multifariousness. An assignee in 
bankruptcy can file a bill against several defendants to 
set uside separate conveyances made by the bankrupt 
in fraud of his creditors —Jones v. Slauson, U. 8. C. ©. (N. 
Y.), Jan. 4, 1888; 33 Fed. Rep. 682. 
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67. Equiry—Pleadings—Dismissal. It is not error 
to dismiss a bill in equity containing a confusion of 
allegations and contradictory statements, and from 
which the only defendants, over whom the court had 
jurisdiction, were dismissed upon the trial.—Ledsigner 
v. Central L. 8., 8. C. Ga., Feb. 18, 1888; 5 8. E. Rep. 197. 

68. Equity — Specific Performance. Equity will 
decree a specific performance of a contract for the sale 
of stock which has no recognized murket value, and 
which cannot be bought in the usual markets.— Appeal 
of Goodwin, etc. Co., 8. C. Penn., Jan. 3, 1888; 12 Atl. Rep. 





69. EVIDENCE—Possession — Declarations. In an 
action involving the title of real estate, the declarations 
of the tenants in possession are not admissible to prove 
the ownership thereof in another party.—Hendricks v. 
McDaniel, 8. C. Ga., Feb. 13, 1888; 5S. E. Rep. 194. 

70. EVIDENCE—Secondary—Notice. The fact that 
a paper is in the possession of the defendant, is no 
ground for going into secondary evidence concerning it 
without laying any foundation therefor.—Columbus, etc. 
R. Co. v. Tillman, 8. C. Ga., Feb. 20, 1888; 58. E. Rep. 135. 

71. EXECUTORS—Action — Insurance. An executor 
is the proper party to sue on a policy insuring the life 
of the deceased, payable subject to his will, though the 
deceused has willed all his estate to his mother.— 
Winterhclter v. Workmens’ Assn., 8. C.Cal., March 1, 1888; 
17 Pac. Rep. 1. 

72. EXECUTORS — Appointment — Sales. When a 
county administrator without a specific grant of letters 
of administration obtains a decree confirming the sale 
of lands of a deceased person, such decree will be set 
aside, under Mississippi law.—Sandifer v. Mackey, S. C. 
Miss., Feb. 13, 1888; 3 South. Rep. 570. 

73. EXECPTORS—Sale of Realty—Innocent Purchaser. 
—When the wife of an executor purchases decedeut’s 
land at the executor’s sale and sells it to a third party, 
such party hus a good title in the al of evidence 
that he purchased with notice of fraud on the part of 
the executor and his wife.— Williams v. Smith, 8. C. Ga., 
Feb. 6, 1588; 5 S. E. Rep. 139. 

74. EXKCUTORS AND ADMINISTRATORS — Fraudulent 
Conveyance. Where one loaned money to pay off a 
mortguge on land, the title to which was taken to a 
wife, and was promised a mortguge to secure the loan, 
and the husband died, his executor or administrator 
cannot sustain a bill in equity to subject the land to the 
payment of the money so advanced. Construction of 
Michigan statutes on this subject.— White v. Newhall, 8. 
C. Mich., March 2, 1888; 36 N. W. Rep. 699. 

75. EXEMPTION — Assignment. A general assign- 
ment conveying all the assignor’s property except what 
is exempt from attachment, means only to except that 
which is exempt from attachment by virtue of the stat 
ute.— Rhode Island, etc. Co. v. Chase,8. ©. R. 1., Dec. 10, 
1887; 5 N. Eng. Rep. 758; 12 Atl. Rep. 233. 

76. FIXTURES—Land—Growing Grass. As ageneral 
rule, growing grasses are a part of the land and require 
an agreement in writing for their sale. —Smith v. 
Leighton, 8. C. Kan., Feb. 11, 1888; 17 Pac. Rep. 52. 

7i. FRaUD—Evidence.——The declarations of a vendor 
in possession of the property sold, are original evidence 
aguinst the vendee in a question of fraud in the sale.— 
Dodge v. Goodell, 8. C. R. 1., Jan. 7, 1888; 5 N. Eng. Rep. 
678; 11 Atl. Rep. 236. 

78. FRAUD — Pleading. Fraud in fact cannot be 
averred generally, but must be stated in detail. Fraud 
in obtaining a sealed instrument can only be brought 
into questivn in cuurts of law, when that instrument is 
the foundation of a suit or of a set-off.— Dundee, etc. Co. 
v. Connor, 8. C. N. J., Feb. 27, 1888; 12 Atl. Rep. 713. 

79. FRAUDS—Statute of Frauds—Evidence—Pleading. 
Where, in an action on an oral agreement, the de- 
fendant denies in his answer that he made such agree- 
ment, he is entitled to require that the plaintiff shall 
prove the agreement by such evidence as the statute of 
frauds requires.— Busick v. Van Ness, N. J. Ct. Chan., Feb. 
20, 1888; 12 Atl. Rep. 609. 



































80. FRAUDULENT CONVEYANCES—Payment of Debt.—— 
A sale to a creditor of goods in payment of a debt due 
him, the creditor paying in cash a small difference in 
value, when the creditor’s object is to obtain payment, 
is not fraudulent as to other creditors, though such 
creditor muy have reason to believe that such money 
will be withheld by the debtor from his creditors.— 
Hirsch v. Richardson, 8. C. Miss., Feb. 13, 18388; 3 South. 
Rep. 569. 

81. GARNISHMENT—Trustee Process — Procedure 
Construction of Muine statutes relative to gurnishment 
or trustee process, as itis called in that State, and the 
Frocedure with reference to the time of filing allega- 
tions.— Dill v. Wilbur, 8. J. C. Me., Dec. 22, 1887; 5 N. Eng. 
Rep. 787; 12 Atl. Rep. 545. 

82. GUARDIAN AND WaRD—Incompetent Person — In- 
junction. Where the guardian of an incompetent 
person files a bill to set aside a deed made by his ward 
while incompetent, and the answer admitted thut the 
deed wus executed, but averred that the grantor was 
then competent to contract, and it appeared that at 
that very time one of the defendants was pressing an 
application to have a guardian appointed for the grantor 
in the deed: He/d, that the court will not disturb a 
preliminary injunction and the appointment of a re- 
ceiver.—Hodges v. McDuff, 8. C. Mich., Murch 2, 1888; 36 
N. W. Rep. 704. 

83. HABEAS CorRPUsS—Arrest — Voidable Process. 
Habeas corpus is not the proper remedy, when one has 
been arrested in a civil action on an affidavit merely 
alleging, in the language of the statute, that defendant 
fraudulently contracted the debt, without alleging the 
facts showing it.— Barton v. Sanders, 8. C. Oreg., Feb. 2, 
1888; 16 Pac. Rep. 921. ’ 

84. HABEAS CorPUs—Criminal Judgment—Validity.—— 
When a person is convicted before a justice of the peace 
of a misdemeanor, he is not entitled to a discharge on a 
habeas corpus merely because the judgmen* does not 
show the date of the offense, nor that it was done 
feloniously.—In re Turner, 8. C. Cal., Murch 8, 1888; 16 
Pac. Rep. 898. 

8. HigHways—County — Village — Statute. Con- 
struction of New Jersey statutes relative to the con- 
struction of highways by the authority of counties and 
villages.— State ex rel. v. Village of Irvington, 8. C. N. J., 
Feb. 27, 1888; 12 Atl. Rep. 712. 

86. HOMESTEAD—Claim of Exemption. The court 
cannot direct an issue on a Claim of homestead exemp- 
tion at the first term after the return of process, unless 
both parties appear, and it may direct an issue to be 
made up at a subsequent term, under Alabama law.— 
Beckert v. Whitlock, 8. C. Ala., Jan. 12, 1888; 3 South. Rep. 
545. 

87. HOMESTEAD—Conveyance—Reformation. Be- 
fore a conveyance of all a wife’s interest will be re- 
formed by equity, so as to convey only her life interest 
therein, it must be shown by unequivocal evidence that 
such was her intention.—Frederick v. Henderson, 8. C. 
Mo., Feb. 20, 1888; 78. W. Rep. 186. 

88. HOMESTEAD—Injunction—Railroad—Husband and 
Wife. In an action by husband and wife to enjoin a 
railroad company from constructing a railroad across 
their homestead under a license from the husband 
only, it is sufficient to aver thut the forty acres is the 
homestead, without showing what is the value thereof. 
—Evans v. Grand Rapids, etc. Co., 8.C. Mich., March 2, 
1888 ; 36 N. W. Rep. 687. 

89. HOMESTEAD—Right of Way—Consent of Wife. 
The husband cannot, without the consent of his wife, 
grant a right of way to arailroad over his homestead, 
but such consent may be shown by such evidence as is 
deemed necessary to establish any other material fact. 
—Pilcher v. Atchison, etc. Co.,8. C. Kan., Feb. 11, 1888; 16 
Pac. Rep. 945. 

90. HUSBAND AND WIFE—Libel—Statute. 
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alone and without the concurrence of her husband for 
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thorize such an action to be brought.— Woods v. Vernon, 
8. C. Del., Dec. 10, 1887; 12 Atl. Rep. 656. 


91. HUSBAND AND WIFE—Separate Estate—Lex Loci. 
Where a husband and wife contracts a debt in operat- 
ing a plantation in partnership in Arkansas, her sepa- 
rate estate in Mississippi may be subjected to the pay- 
ment of such debt.—Toof v. Brewer, 8. C. Miss., Feb. 20, 
1888; 3 South. Rep. 571. 

92. INSURANCE—Mutual Benefit Society—Creditor.— 
A creditor is not a person dependant upon a member of 
a mutual benefit society, so as to entitle him to become 
a beneficiary upon the death of that member.— Skillings 
v. Massachusetts, etc, Co., 8. J. C. Mass., March 1, 1888;5 N. 
Eng. Rep. 718; 15 N. E. Rep. 566. 

93. INTOXICATING LIQUORS. A charge of keeping 
intoxicating liquors for sale, under Massachusetts stat- 
utes, is fully sustained by proof of keeping such liquors, 
without evidence of exposing them for sale.—Common- 
wealth v. Daley, 8. J. C. Mass., Feb. 28, 1888; 5 N. Eng. Rep. 
712; 15 N. E. Rep. 503. 

94. INTOXICATING LIQUORS — Bond — Uonditions. 
Where one convicted of an offense executes a bond for 
good behavior, as required by the court, but such bond 
contains material and important conditions beyond 
those required by the court, such bond is void.—Durien 
v. State, 8. C. Kan., Feb. 11, 1888; 17 Pac. Rep. 49. 

9. INTOXICATING LIQUORS—Druggist—Indictment.— 
In an indictment against a druggist for the unlawful 
sale of liquors, itis not necessary, under West Virginia 
law, to name the person to whom the liquor was sold.— 
State v. Ferrell, 8. C. App. W. Va., Feb. 4, 1888; 5 8S. E. Rep. 
155. 

96. INTOXICATING LIQuORS — Evidence. Circum- 
stances stated under which it was held admissible to 
prove that a man with his coat off behind the counter, 
with a bottle of whisky and glasses, wus not there for 
the purpose of selling liquor.—Commonwealth v. Geary, 8. 
J.C. Mass., Feb. 28, 1888; 15 N. E. Rep. 363; 5 N. Eng. Rep. 
711. 

97. INTOXICATING LIQUORS—Indictment—Evidence.—— 
An indictment, charging the keeping of intoxicating 
liquors for uniawful sale between certain named days, 

.can only be sustained by evidence of such keeping 
within that period.—Commonwealth v. Purdy, 8. J. C. 
Mass., Feb. 28. 1888; 15 N. E. Rep. 364; 5 N. Eng. Rep. 710. 

98. INTOXICATING LIQUORS— Interstate Commerce.—— 
Construction of certain Rhode Island statutes relative 
to the sale of intoxicating liquors. They are held not to 
conflict with the constitution of the United States, 
which confers upon congress the power to regulate in- 
terstute commerce.—State v. Fitzpatrick, 8. C. R. L., Jan. 
7, 1888; 5 N. Eng. Rep. 673; 11 Atl. 767. 

99. INTOXICATING LIQUORS—Selling by the Gallon.—— 
There is no law in Georgia requiring a license to sell 
liquor by the gallon or more than the gallon.—Hunter 
v. State, 8. C. Ga., Feb. 13, 1888; 5S. E. Rep. 134. 

100. INTOXICATING LIQUORS — Sunday — Statute. 
Construction of Indiana statutes relative to the sale of 
intoxicating liquors on Sunday and without a license.— 
Henry v. State, 8. C. Ind., Feb. 14, 1888; 15 N. E. Rep. 593. 


101. JUDGMENT—Death of Creditor—Limitations. 
An action on a domestic judgment cannot be brought 
nor a revivor thereof had when more than three years 
have elapsed from the death of the judgment creditor 
and the appointment of his administrator.—Mawhinney 
v. Doane, 8. C. Kan., Feb. 11, 1888; 17 Pac. Rep. 44. 


102, JUDGMENT—Default—Setting Aside. A court 
does not abuse its discretion in setting uside a judgment 
by default, when it appears by affiduvits that the de- 
fendant’s attorney died suddenly und that defendant 
himself had no knowledge of it.—Boyle v. Solstein, 8. C. 
Cal., March 1, 1888; 16 Pac. Rep. 898. 

1038, JUDGMENT—Default—Setting Aside. When a 
party applies, under Montana law, to set aside a judg- 
ment on account of mistake, surprise or excusable neg- 
lect within five months after the close of the term, the 
trial court has discretion as to the showing of satis- 


























factory cause for not applying during the term.— White- 
side v. Logan, 8. C. Mont., Jan. 17, 1888; 17 Pac. Rep. 34. 

104. JUDGMENT—Entry—Delay. A verdict and the 
findings of the trial judge in favor of plaintiff were filed 
in 1881. Both parties moved for judgment, which mo- 
tions the judge took under advisement, but he died 
shortly thereafter. Plaintiff's attorney was then ap- 
pointed judge. The first competent judge was pro- 
vided in 1887, neither party having taken any action in 
the case: Held, that plaintiff was not barred from tak- 
ing judgment in 1887.—Jewett v. Mahan, 8. C. Nev., March 
8, 1888; 17 Pac. Rep. 12. 

105. JUDICIAL SALES—Default—Surety. A decree 
cannot be entered on a motion to show cause why a 
decree should not be entered for the difference between 
the purchase price paid at a judicial sale and the 
amount realized on a subsequent sale against the 
surety of the first purchaser, who defaulted in his pay- 
ments.—Anthony v. Kasey, 8. C. App. Va., May 19, 1887; 5 
8. E. Rep. 176. 

106. JURISDICTION—Federal— Election Supervisor. —— 
The district court (United States) has jurisdiction of 
the demand of a chief supervisor of elections, when the 
demand is tor less than $1,000, and has been refused by 
the treasury department. Statement of services for 
which he can charge.—Gayer v. United States, U. 8. D. C. 
(S. Car.), Jan. 12, 1888; 33 Fed. Rep. 625. 

107. JURISDICTION—Federal Courts—Choses in Action. 
A suit to enforce the performance of a contract is 
a suit to recover the contents of a chose in action, un- 
der Rev. Stat. U. 8. § 629.—Shoecraft v. Trustees of Fund, 
U. 8. 8. C., Feb. 20, 1888; 8S. C. Rep. 686. 

108. JURISDICTION — Federal Question. When 
plaintiff alleges that his property has been seized under 
color of a State law, which is alleged to be void, as 
against the federal constitution, a federal question is 
sufticigently presented.— Booth v. Lloyd, U. 8. C. C. (Md.), 
May 6, 1887; 33 Fed. Rep. 593. 

109. LaCHES—Sale — Misrepresentation. A party 
cannot restrain the sale of property fur failure to make 
payments on the ground of representations made by 
the vendor that its area was greater than it really was, 
when he has been in possession for thirteen years and 
has compromised a suit in which the question could 
have been determined.— Anderson v. Rainey, 8. C. N. Car., 
Feb. 20, 1888; 5S. E. Rep. 182. 

110. LANDLORD AND TENANT—Distress— Third Person. 
Where goods are consigned to a party, who sells 
out his business to another, who stores the goods with 
still another tenant of the same building, the landlord 
may seize such goods upon distress fur rent.—Page v. 
Middleton, 8. C. Penn., Feb. 6, 1888; 12 Atl. Rep. 415. 

111. LANDLORD AND TENANT—Ground Rent—Statute— 
Notice. Notice is not necessary, under the statutes 
of Pennsylvania, to be given tothe heirs of a decedent 
of an uactionto recover ground rent for premises in 
their pc ion.—Rushton v. Lippincott, 8. C. Penn., Feb. 
20, 1888; 12 Atl. Rep. 761. 

112. LEASE — Guaranty — Forgery — Rescission. 
Where the guaranty of a lease is forged, the lessor, on 
discovery of the fraud, may treat the lease as invalid. 
Notice to quit for non-payment of rent is not a rescis- 
sion of the lease.— Brooks v. Allen, 8. J. C. Muss., Feb. 29, 
1888; 5 N. Eng. Rep. 747; 15 N. E. Rep. 584. 

113. LEGaCY—Promissory Note—Payment—Set-off.— 
Where a legatee owes a note to the estate, and is sued 
upon it, and pleads un agreement with the administra- 
tor that the note should be deducted from her legacy: 
Held, that that agreement was not a payment or set-off, 
but the note was a subsisting contract and capable of 
being transferred by indorsement.—Gibson v. Lewis, 8. J. 
C. Mass., March 1, 1888; 5 N. Eng. Rep. 801; 15 N. E. Rep. 
617. 

114, L1BEL—Special Damage. A publication which 
merely states that the plaintiff's goods are not fair 
specimens of the manufacturer’s productions, but are 
damaged goods, is not actionable per se, nor without 
proof of special damage.—Boyton v. Shaw, etc. Co., 8. J. 
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C. Mass., March 1, 1888; 5 N. Eag. Rep. 727; 15 N. E. Rep. 
507. 





115. LICENSE—Occupation—Constitutional Law. A 
law allowing a city to impose a license tax on persons 
following certain occupations, which is required to im- 
pose equully, or in proportion to the business done, is 
constitutional.— Rankin v. City of Henderson, Ky.Ct. App., 
Feb. 18, 1888; 7S. W. Rep 174. 

116. LrENs—Threshing Machine—Ownership.——When 
a party works on a threshing machine and claims alien 
on it, under California law the ownership of the ma- 
chine is immaterial.— Chuck v. Garrison, 8. C. Cal., Feb. 
29, 1888; 16 Pac. Rep. 885. 

117. LIMITATIONS—Equity — Statute. Construction 
of Michigan statutes of limitations relative to the 
computation of the period of limitation when proceed 
ings in equity are interposed to prevent the bringing of 
the necessary actions.—Sweet v. Haldane, 8. C. Mich., 
March 2, 1888; 36 N. W. Rep. 698. 

118. LiMITATIONS—Infancy. When a cause of ac- 
tion accrues to a guardian and becomes barred as to 
him before the ward becomes of age, the minor may 
bring his action within the statutory period after 
attaining his majority. —Henley v. Robb, S. C. Tenn., 
March 3, 1888; 75. W. Rep. 190. 

119. LIMITATION — Married Woman. The running 
of the statute of limitations against a note is not sus- 
pended by its transfer to a married woman. A new 
promise to pay a note does not create a new cause of 
action, but merely suspends the law of the statute for 
another period of limitation.— Taylor v. Slater, 8. C. R. 
1., Jan, 23, 1888; 5 N. Eng. Rep. 755; 12 Atl. Rep. 727. 

120. LIMITATIONS — Promissory Note — Creditor. 
Where A promised in writing to pay B a certain sum of 
money, but upon a condition that if he paid C a like 
sum of money the note was to be given up: Held, that 
the “promise in writing’ was not a promissory note and 
would be barred in six years.—Chapman v. Wight, 8. J. C. 
Me., Dec. 24, 1887; 5 N. Eng. Rep. 787; 12 Atl. Kep. 546. 


121. LIMITATIONS—Promissory Notes—Payments. 
Partial payments made on a note after it is barred by 
the statute of limitations do not revive it. A written 
promise to settle with the claimant does not remove the 
bar.— Gover v. Chamberlain, 8. C. App. Va., April 28, 1887; 
58. E. Rep. 174, 


122. LIMITATIONS — Statute. To charge the real 
estate of a deceased debtor which is in the hands of his 
widow and children, suit must be brought, according to 
the statutes of Pennsylvania, within ten years after his 
death.—Allen v. Krips, 8. C. Penn., Feb. 20, 1888; 12 Atl. 
Rep. 759. 

123. MANDAMUS—Drainage—Bridge. Mandamus Will 
not lie to compel drainage commissioners to construct 
a bridge across a ditch which they had dug by assess- 
ment upon the parties benefited.— Rigney v. Fischer, 8. C. 
Ind., Feb. 15, 1888; 15 N. E. Rep. 594. 

124. MANDAMUS—Issuance of Injunction. A man- 
damus lies to compel the issuance of an injunction in 
limine to any purchaser whose property is seized for the 
payment of a thing sold to him, whenever suit has been 
instituted against him for the recovery of the property, 
but not when the ownership has been adjudged in favor 
of another as the true owner, unless it is to prevent a 
personal judgment against him for the debt.—State v. 
Pierson, 8. C. La., Nov. 21, 1887; 3 South. Rep. 561. 


125. MARRIED WoMAN—Separate Estate—Funeral Ex- 
penses. The funeral expenses of a married woman 
are properly a charge upon her separate estate, if she 
has any; in that case her husband is not bound to pay 
such expenses.—Constantinidse v. Walsh, 8. J. C. Mass., 
March 2, 1888; 5 N. Eng. Rep. 807; 15 N. E. Rep. 631. 


126. MASTER AND SERVANT—Negligence—Contributory. 
When a night watchman with a lighted lantern 
falls through a hatchway, which it was his duty to 
close, he has no right of action against his employer.— 
Gleason v. Excelsior M. Co., 8. C. Mo., Feb, 20, 1888;78. W. 
Rep. 188. 






































127. MASTER AND SERVANT—Warning. A master is 
only bound to give such instructions as are reasonably 
necessary in order to enable the servant to understand 
the perils to which he is exposed by reason of his em- 
ployment.—(iriack v. Merchants’, etc. Co.,8. J. C. Mass., 
Feb. 29, 1888; 5 N. Eng. Rep. 728; 15 N. E. Rep. 579. 

128. MECHANIC’S LIEN—Affidavit. Unless the state- 
ment fora mechanic’s lien is verified by affidavit, it 
will not establish a lien, under Kansas law.—Hentig v. 
Sperry, 8. C. Kan., Feb. 11, 1888, 17 Pac. Rep. 42. 

129. MECHANIC’S LIEN—Evidence. Evidence stated 
which sufficiently shows that plaintiff had furnished 
materials to be used in the construction of defendant’s 
house so as to charge defendant under Indiana 
mechanic’s Hen law.—WNeeley v. Searight, 8. C. Ind., Feb. 
15, 1888; 15 N. E. Rop. 598. 

130. MECHANIC’s LIEN—Evidence—Book of Accounts. 
A statementin a book of accounts that certain 
materials were furnished for the construction of a 
house, is not evidence upon which a mechuanic’s lien 
can be established — McCartney v. Buck, 8. C. Del., Dec. 
7, 1887; 12 Atl. Rep. 717. 

131. MInES—Adverse Possession. In an action to 
restrain dumping the tailings in hydraulic mines on 
plaintiff's land, his title is proved by open, notorious, 
exclusive and udverse possession of the ground for 
more than ten years, though it was originally claimed 
for a dumping ground under miners’ luws by the de- 
fendant’s grantors.— McLaughlin v. Del Re, 8. C. Cal., Oct. 
29, 1886; 16 Pac. Rep. 881. 

132. MINES—Assessment—Adverse. Failure to do 
the annual assessment work on a mine is not excusable 
as against a relocator, when a co-owner promised his 
co-owners to do it but neglected it. An adverse claim 
is not available to an original owner seeking to establish 
an equitable title in, and not against a relocation of an 
abandoned lode.— Doherty v. Morris, 8. C. Colo., Jan. 27, 
1888; 16 Pac. Rep. 911. 

133. MORTGAGE — Condition — Waiver. Where a 
mortgage is given and notes executed upon condition 
that the note shall not be used until the land shall be 
surveyed and certain defects of title remedied, and the 
mortgagor afterwards waives that condition: Held, 
that a second mortgagee cannot avail himself of any 
obiection to the waiver of the condition.—Dooley v. 
Potter, 8. J. C. Mass., Feb. 28, 1888; 5 N. Eng. Rep. 731; 15 
N. E. Rep. 499. 


134. MORTGAGES—Lease with Right to Purchase. 
One who holds a lease for an definite period with the 
right of purchase, may mortgage his interest, and such 
mortguge will have priority over » mortgage given by 
him after he obtained the fee. —Bank of Louisville v. 
Baumiester, Ky. Ct. App., Feb. 18, 1888; 78. W. Rep. 170. 

135. MORTGAGE — Merger. Where A mortgaged 
personal property to B and C to secure their several 
claims against him, and C, after foreclosure, assigned 
his interest tou B: Held,that the assignment made no 
merger of the mortgage interest as to a question of re- 
demption by A.—Clarke v. Robinson, 8.C, R. 1, Feb. 18, 
1888; 5 N. Eng. Rep. 680. 

136. MORTGAGE — Note — Consideration. Where a 
note given for a mortgage note wus void for want of 
consideration, the mortgage note having been fully 
puid, evidence thut the muker of the mortgage note had 
subseqnently sold the land fur more than he gave for 
itand the mortgage debt is inadmissible.—Brigham v. 
Holden, 8. J. C. Mass., March 2, 1888; 5 N. Eng. Rep. 753; 
15 N. E. Rep. 633. 

137. MORTGAGES — Recording — Judgment. Under 
South Carolina law, a mortgage, though never reeorded, 
has priority over a judgment obtained subsequent to 
the mortgage on a debt contracted prior thereto.— 
Carraway v. Carraway, 8. C.8. Car., Feb. 1, 1888; 5 8. E. 
Rep. 157. 

138. MORTGAGE—Second Mortgage.——A second mort- 
gagee muy redeem from the first mortgagee, but subse- 
quent parties cannot redeem from the first mortgagee 
and hold his mortgage against the second mortgagee.— 
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Lewis v. Hinman, 8. C. Err. Conn., March 8, 1888; 5 N. Eng. 
Rep. 770; 12 Atl. Rep. 637. 

139. MUNICIPAL BONDS—Recitals — Holder. Where 
county bonds recite a compliance with the law, but does 
not stute the amount of the issue, the county is estopped 
against a bona fide holder from asserting that they are 
in excess of the constitutional limitation. —Potter v. 
Chaffee Co., U. 8. C. C. (Colo.), Jan. 12, 1888; 33 Fed. Rep. 
614. 

140. MUNICIPAL CORPORATIONS—Actions Against. 
In a suit against an incorporated town, if the process is 
served by delivering it to the mayor, and the town fail 
to answer, the uction will be tuken as confessed, though 
the mayor has filed an answer, since his answer is not 
the answer of the corporation. —Miller v. Town of 
Aracoma, 8. C. App. W. Va., Jan. 28, 1888; 58. E. Rep. 148. 

141. MONICIPAL CORPORATIONS—Constitution—Appeal. 
The change, modification or repeal by the legisla- 
ture of certain articles in the constitution, as allowed 
by its provisions, does not prevent the legislature from 
muking subsequent changes or alterutions.—Brown v. 
Hertford County, 8. C. N. Car., Feb. 20, 1888; 5 S. E. Rep. 
178. 

142. MUNICIPAL CORPORATIONS—Correction—Mistake— 
Statute. Construction of New York statutes relative 
to the city of Albany and the correction of mistukes 
made in proceedings under its charter.—In re Pennie, N. 
Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 611. 

148. MUTUAL BENEFIT SOCIETIES — Assessment—For 
feiture. Where a mutual benefit insurance society 
accepts payment of dues from a member after the for- 
feiture prescribed by his certificate of membership, it 
waives the forfeiture so prescribed.—Rice v. New En- 
gland, etc. Co., 8. J. C. Mass., March 2, 1888; 5 N. Erig. Rep. 
813; 15 N. E. Rep. 624. 

144. MUTUAL BENEFIT SOCIETY — Beneficiary — Cred- 
itor. The designation by a member of a mutual 
benefit society of a friend or a creditor as the bene- 
ficiary in case of the death of the member is invualid.— 
Rice v. New England, etc. Co., 8. J.C. Mass., March 2, 1888; 
5 N. Eng. Rep. 816; 15 N. E. Rep. 628. 


145. NEGLIGENCE—Common Carriers—Proof.—When 
a@ person is injured by a collision with a horse and 
buggy while riding in a cable car, whose curtains are 
drawn to keep out the rain, he must prove some neg- 
lect of duty on the part of the employees in charge of 
train to recover damages.—Potts v. ( hicago, etc. R. Co., 
U. 8. C. C. (Ill.), Dec. 20, 1887; 33 Fed. Rep. 610. 

146. NEGLIGENCE—Contributory— Railroad Crossing.— 
One who goes over a railroad crossing without looking 
and listening before so doing, is guilty of contributory 
negligence, if injured in so pxssing over by an ap- 
proaching train.—Durbin v. Oregon, etc. Co., 8. C. Oreg., 
Feb. 15, 1888; 17 Pac Rep. 5. 


147. NEGLIGENCE—Contributory Negligence.—— When 
a servant is injured by machinery in motion within full 
view of his place of work, he is guilty of contributory 
negligence in exposing himself to danger.—Goodnow v. 
Walpole, etc. Co.,8. J.C. Mass., March 2, 1888; 5 N. Eng. 
Rep. 719; 15 N. E. Rep. 576. 


148. NEGLIGENCE—Ruilroads—Violation of Rules. 
A former fireman of a railroad, who is burt while riding 
on one of its engines, contrary to its well known rules, 
on invitation of the engineer and with the knowledge 
of the conductor, cannot recover damuges from the 
compuny.— Virginia, etc. R. Co. v. Roach, 8. C. App. Va., 
April 21, 1887; 5S. E. Rep. 175. 


149. NEGLIGENCE—Switch Crossing—License. Per- 
sons passing from a villuge to a railroad crossing went 
across a railroad switch, and the company’s agents, 
with the knowledge of its officers, habitually separated 
the cars so asto leave an opening. A person passing 
through such opening, who could not see the engine 
from the track, was killed by the sudden backing of the 
train: Held, that the compuny was liuble.—Nichols v. 
Washington, etc. R. Co.,8.C. App. Va., April 7, 1887; 5 8. 
E. Rep. 171. 



































150. OFFICES — Trying Title — Jurisdiction. The 
circuit court has jurisdiction of a suit by the State, or 
by a party entitled to the franchise, against one usurp- 
ing an office or franchise.— Wheat v. Smith, 8. C. Ark., 
Feb. 18, 1888; 78. W. Rep. 161. 

151. PARTNERSHIP—Evidence. The declarations of 
a defendant that he was a member of a firm and the 
statement of the city directory to the same effect are 
competent evidence of his liability as a partner in that 
firm.—EZntwistle v. Mulligan, 8. C. Penn., Feb. 20, 1888; 12 
Atl. Rep. 766. 

152. PARTNERSHIP — Instruction. In an action 
against a partnership, an instruction to the jury that 
the notes were signed by John and James is not erro- 
neous, and could not have misled the jury, they having 
the notes before them.—EZntwisle v. Carey, 8. C. Penn., 
Feb. 20, 1885; 12 Atl. Rep. 768. 

153. PARTNERSHIP—Purchaser of Interest. A pur- 
chaser of a partner’s interest in a partnership is a ten- 
ant in common with the other partners, and may main- 
tuin an action in equity for an account and settlement. 
—Marz v. Goodnough, 8. C. Oreg., Jan. 80, 1888; 16 Pac. 
Rep. 918. 

154. PARTNERSHIP—Special Partner—General Partner 
—Assignment. The creditors of an insolvent firm, 
believing one of the partners to be a special partner 
only, but who was a general partner, in consideration 
of his note for twenty five percent. of their demands 
against the firm, assigned him those demands. His 
note was duly paid: Held, that the creditors could not 
hold him responsible as general partner for the de- 
mands so assigned .o him.— Allison v. Abendroth, N. Y. Ct. 
App., Feb. 28, 1888; 15 N. E. Rep. 606. 

155. PATENTS—Engine Frames. The second claim 
in patent 144,818 for frames in horizontal engines is 
void. An engine frame, in which there is no connect- 
ing piece between the cross-head guide and cylinder 
heud, separate from the guide, the cross head being 
bolted to the cylinder head, does not infringe patent 
144,818.— Wright v. Yuengling, U.8.C. CO. (N. Y.), Feb. 13, 
1888; 33 Fed. Rep. 655. 

156. PATENTS—Prior Use. It is not necessary to in- 
validate a patent that the use of the article invented 
prior to the application for the patent was known to 
the inventor, under the act of congress of March 3, 1839. 
—Andrews v. Hovey, U. 8. 8. C., Feb. 20, 1888; 88. C. Rep. 
676. 

157. PLEADING—Amendment. Where an attorney 
sued for his services, and the answer of the defendant 
denied that the services were rendered for him, but 
omitted to claim a payment he had made: 4JHeild, 
that he could be permitted so to amend his answer as 
to claim credit for his payments.— Thorn v. Smith, 8. C. 
Wis., Feb. 28, 1888; 36 N. W. Rep. 707. 


158. PLEADING—Covenant—W arranty—Breach. In 
a declaration on a covenant for breach of warranty of 
title and possession in a deed, it is sufficient to aver 
that the land was not clear of incumbrances, and that 
the plaintiff could not by virtue of the deed quietly 
possess himself of the property.—Cook v. Curtis, 8. OC. 
Mich., March 2, 1888; 36 N. W. Rep. 692. 

159. PLEADING—Demurrer—Answer. It is within 
the discretion of the trial court to determine a de- 
murrer to the petition, although subsequently to filing 
it the defendant hus filed an answer “subject to the 
demurrer.”— Wilson v. McIntyre, 8. C. lowa, March 7, 
1888 ; 36 N. W. Rep. 715. 

160. PLEADING—Infant—Negligence. In a suit by 
a futher for injuries to his child of an age between 
seven and fourteen yeurs, the law presumes the child 
to be prima facie incapable of contributory negligence, 
but the complaint is subject to demurrer, unless it 
alleges the plaintiff was free from negligence, when 
there is no allegation of wanton, reckless or intentional 
negligence on the part of the defendant.—Pratt, etc. Co. 
v. Brawley, 8. C. Ala., Feb. 2, 1888; 3 South. Rep. 554. 

161. PLEADING—Landlord and Tenant—Taxes. In 
suing for taxes paid by a landlord, which the tenant 
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was bound to pay, it is not necessary to set forth the 
steps making the assessment valid.—Ellis v. Bradbury, 
8. C. Cal., March 14, 1888; 17 Pac. Rep. 3. 

162. PLEADING—Nuisance—Damages. A declara- 
tion for obstructing a public’ highway may be either in 
tresp or tresp on the case. One who suffers 
special injury from a public nuisance may obtain dam- 
ages from the person who committed it.—Holmes v. Cor- 
thell, 8. J. C. Me., Jan. 4, 1888; 5 N. Eng. Rep. 793; 12 Atl. 
Rep. 730. 

163. PLEADING—Reward — Withdrawal. After an 
offer of a reward has been withdrawn, and upon a 
promise to pay what their services are worth the plaint- 
iff caused the arrest of a party for the offense, who is 
convicted thereof, the plaintiffs, in a suit to recover the 
reward, cannot recover it, nor under such declaration 
the value of their services.—Biggers v. Owen, 8S. C. Ga., 
Feb. 13, 1888; 5S. E. Rep. 193. 

164. PooR Laws—Pauper—Statute. Construction 
of Maine poor laws relative to the support of paupers. 
—Cunningham v. Frankfort, 8. J.C. Me., Jan. 3, 1888; 5 N. 
Eng. Rep. 790; 12 Atl. Rep. 636. 

165. PRACTICE—Amending Pleadings—Offers. The 
district court may allow the pleadings to be amended in 
cases appealed from justices or probate courts. Offers 
of settlement not accepted are not admissible on the 
trial against the party making them.—Sebree v. Smith, S. 
C. Idaho, Feb. 25, 1888; 16 Pac. Rep. 915. 

166. PRACTICE—New Trial—Discretion of Court. 
The granting of a new trial by the court will be affirmed 
when the case is such that it apparently needs further 
ventilation.—Carson v. McDaniel, 8S. C. Ga., Feb. 6, 1888; 5 
8. E. Rep. 137. 

167. PRACTICE—New Trial—Exceptions. When it 
appears from the statement that no exceptions were 
taken during the trial, the court is justified in refusing 
to grant a new trial upon the ground that the decision 























is against the law.—Patent B. Co.v. Moore, 8. C. Cal.,° 


March 1, 1888; 16 Pac. Rep. 890. 


168. PRACTICE—New Trial—W aiver. When a party 
applies for time in which to file a motion and state- 
ment for a new trial, such application is not a waiver 
of the notice of decision required by Utah laws.—Bur- 
lock v. Shupe, 8. C. Utah, Feb. 2, 1888; 17 Pac. Rep. 19. 


169. PRACTICE—Trial byJury—W aiver.—W hen both par- 
ties consent to a trial by the court upon testimony taken 
by a referee, after the chief issue has been so tried and 
determined, neither party can demand another mode of 
trial for a subordinate issue, nor can the court so order 
without the consent of both parties.—State v. Pacific G. 
Co., 8. C. 8. Car., Feb. 11, 1888; 58. E. Rep. 167. 


170. PRACTICE—Objection to Evidence. The com- 
petency of testimony objected to cannot be determined 
when the objection is first made upon its reiteration.— 
State v. Holmes, 8. C. La., Feb. 13, 1888; 3 South. Rep. 564. 


171. PRACTICE — View of Premises — Findings. 
When the findings of fact in a trial are based on the 
evidence adduced and on facts discovered by the judge 
on an inspection of the premises, the judgment cannot 
be sustuined.—Stanford v. Felt, 8. C. Cal., Oct. 30, 1886; 16 
Pac. Rep. 900. : 

172. PRINCIPAL AND AGENT—Disclaimer.——Circum- 
stances stated under which a son was held to have been 
acting as agent for his father who was aged and infirm, 
notwithstanding the disclaimer of the son and his 
father.—Ford v. Linehan, 8. J. C. Mass., March 2, 1888; 5 
N. Eng. Rep. 808; 15 N. E. Rep. 591. 

178. PRINCIPAL AND SURETY—Release. Defendant 
became surety to plaintiffon C’s note. C indemnified 
him by giving him a chattel mortgage on certain prop- 
erty. Plaintiff then, without consideration, released C 
from liability on the note. Afterwards, defendant sold 
his security without consent of plaintiff: Held, that, 
notwithstanding the release of the principal debtor, 
plaintiff could recover from defendant the amount 
realized by the sale of the mortgaged property.—Jones 
v. Ward, 8. C. Wis., Feb. 28, 1888; 36 N. W. Rep. 711. 




















174. PROBATE—Venue. When in a probate court 
an issue of fact for a jury is made, the court may order 
a change of venue to have it tried.— Backus v. Cheney, S. 
J.C. Me., February, 1888; 5 N. Eng. Rep. 795; 12 Atl. Rep. 
546. 

175. PUBLIC LANDS—Fraudulent Purchases. The 
Texas act of April 14, 1883, creating a State land board to 
ascertain whether there had been any fraudulent sales 
of land with authority to sue to annul such, did not 
make any new ground of forfeiture.—State v. Rhomberg, 
S. C. Tex., Nov. 22, 1887; 7S. W. Rep. 195. 

176. PUBLIC LANDS—Grants—Lands in Lieu. When, 
in ejectment, plaintiff claims title under a railroad, 
which received the lands as selected by direction of the 
secretary of the interior without requiring in advance 
lists of the lost lands in lieu of which the selection was 
made, the plaintiff cannot maintain his action until he 
shows by the approval of such secretary, that these 
lands were selected in lieu of lands actually lost to the 
railroad.—Elling v. Thexton, 8. C. Mont., Jan. 13, 1888; 16 
Pac. Rep. 931. 

177. PUBLIC LANDS—Spanish Grants—Records. A 
duly verified and translated copy of the report of J. 
Haynes, appointed under act of Texas, April 24, 1871, is 
competent to prove the matters therein recited.— Texas 
M. R. Co. v. Jarvis, 8. C. Tex., Jan. 27, 1888; 7 8S. W. Rep. 
210. 

178. QUIETING TITLE—N ry P« ion.— When 
a tenant attones to a grantee and pays him rent, and 
subsequently attones to the holder of a tax-deed ob- 
tained afterwards, which deed is void on its face, the 
grantee has such possession that he can maintain a suit 
to quiet title against the holder of the tax-deed.—Smith 
v. Cooper, 8. C. Kan., Feb. 11, 1888; 16 Pac. Rep. 958. 

179. RECEIVER — Collateral Impeachment. In a 
suit brought by a receiver duly authorized, the validity 
of his appointment cannot be assailed for defects in the 
bill under which he was appointed.—Comer v. Bray, 8. C. 
Ala., Jan. 29, 1888; 3 South. Rep. 554. 

180. REFERENCE — Consent — Waiver. When an 
order of reference is made by consent, an objection 
that the order of reference is erroneous cannot he 
raised for the first time on appeal.—Patillo v. Taylor, 8. 
C. Ala., Jan. 31, 1888; 3 South. Rep. 558. 


181. REPLEVIN — Judgment — Possession. When 
judgment in replevin is given against the defendant, 
who retained the property by giving bond, the defend- 
ant cannot retain the property by paying its assessed 
value against the will of the plaintiff, nor can a party 
who purchased it from the defendant with knowledge 
of the litigation.— Schwantz v. Pillow, 8. C. Ark., March 3, 
1888; 7S. W. Rep. 167. 


182. SALE—Acceptance. Where the purchaser of 
machinery uses it for three months without any stipu- 
lation that it should be considered as accepted only on 
trial, he is bound for the purchase money notwithstand- 
ing complaints of a breach of the warranty.—Brown vr. 
Foster, N. Y. Ct. App., Feb. 28, 1888; 15 N. E. Rep. 608. 


183. SHIPPING—Release—Seal. A release executed 
by a shipmaster and seaman, under U. 8S. Rev. Stat., § 
4552, need not be under seal.— Rosenberg v. Doe, 8. J. C. 
Mass., Feb. 29, 1888; 5 N. Eng. Kep. 750; 15 N. E. Rep. 510. 


184. SPECIFIC PERFORMANCE—Statute of Frauds. 
Specific performance of a contract for the conveyance 
of land, where there has been no partial performance, 
will not be enforced, although in compromise of pend- 
ing litigation, unless proved by the writing itself.—Duf 
v. Hopkins, U. 8. D. C. (Penn.), Nov. 7, 1887; 33 Fed. Rep. 
599. 

185. STATE — County — Auditor. An action by a 
county against an auditor to compel him to pay money 
to the county is an action against the State, and cannot 
be maintained without its consent.—Ottawa County v. 
Aplin, 8. C. Mich., March 2, 1888; 36 N. W. Rep. 702. 

186. TAXATION — Deed — Description of Land. A 
sheriff's deed on a sale under a judgment in favor of the 
State for taxes, must describe the land as in the peti- 
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tion and order of publication, otherwise the deed and 
judgment are void and may be attacked collaterally.— 
Millner v. Shipley, 8. C. Mo., Feb. 20, 1888; 78. W. Rep. 175. 

187. TAXATION—Exemption—Municipality. A con- 
tract made between a city and a gas company, exempt- 
ing the property of the company from municipal taxa- 
tion, is ultra vires and void.—City of Austin v. Austin, etc. 
Co., 8. C. Tex., Dec. 16, 1887; 78. W. Rep. 200. 

188. TAXATION—Vulidity of Tax deed. In a suit to 
determine title to real estate claimed under a tax-deed, 
evidence showing the assessment to be void is admissi- 
ble, even though the statute mukes the tax-deed con- 
clusive evidence of the regularity of the assessment.— 
Strode v. Washer, 8. C. Oreg., Oct. 25, 1887; 16 Pac. Rep. 
926. 

189. TAXES—Railroads—Application. The law di- 
recting that township taxes on a certain railroad should 
be applied to the payment of the interest on bonds 
voted by the township to aid the railroad is constitu- 
tional.—Brown v. Heitford Co., 8. C. N. Car., Feb. 20, 1888; 
58. E. Rep. 178. 

190. TELEGRAPH COMPANY—Damages—Privity. A 
country merchunt, at the request of a customer, tele- 
graphed for goods which he proposed to sell to the 
customer. The dispatch was delivered to the wrong 
person and the goods were not shipped: Held, that the 
customer could not sue the telegraph company, and the 
damages in such case could only be the value of the 
goods at the place of destination.— Deslottes v. B. G O. T. 
Co., 8. C. La., Feb. 18, 1888; 3 South. Rep. 566, 

191. TENANTS IN COMMON — Devisees. When real 
estate is left to a deyisee for life with remuinder to her 
children, ber surviving children and the children of a 
deceased child are not tenants in common, and cannot 
bring ejectment for the lund as tenunts in common.— 
Echols v. Sparks, 8. C. Ga., Feb. 13, 188; 5S. E. Rep. 132. 

192. Towns — Commissioners — Powers. Persons 
who deul with towns through their agents or com- 
mittees, must, at their peril, tuke notice of the scope of 
the powers of such sgents.— 7urney v. Bridgeport, 8. CO, 
Err. Conn., Dec. 5, 1887; 5 N. Eng. Rep.§765; 12 Atl. Rep. 
520. 

198. TownsHIP—Corporation — Statute.—In Indiana, 
, townships are bodies, politic and corporate, and may 
bring suit as relators upon the official bonds of their 
trustees or other officers.— State v. Madison, 8. C. Ind., 
March 1, 1888; 15 N. E. Rep. 596. 


194. VENDOR — Lien — Recitals in Deed. When a 
vendor alleges thut the purchase money for land was 
not paid in full, though the deed so states, when the 
rights of bona fide creditors and purchusers ure not in- 
volved, such allegations must be tuken pro confesso by 
the failure of the defendant to answer, und it amounts 
to a mistuke in muking the deed.— Blerins v. Blankenship, 
Ky. Ct. App., Feb. 18, 1s88; 78. W. Rep. 175. 


19%. VENDOR AND VENDEE—Possession—Deed to An- 
other. A purchaser died in possession and owner- 
ship of land, but with no deed. ‘The beirs continued to 
occupy a part of the lund. The deed wus mude to the 
widow, who immediately conveyed to another, who had 
means of knowing of their possession: J/eld, that such 
grantee took subject to the legal title of the heirs to 
two-thirds of the lund.—Sweatmun v. Edmunds, 8. C. 8, 
Car., Feb. 10, 1888; 58. E. Rep. 165. 


19%. WILL — Capacity — Evidence. Circumstances 
stated under which it wus held tLut the weight of evi- 
dence established the cupacity of a testator who died of 
consumption and frequently delirious in his last illness, 
to make u valid will.—Ayers v. Ayers, N. J. Perrog. Ct., 
Oct. 7, 1887; 12 Atl. Rep. 621. 

197. WILL— Construction— Legacy. General pecu- 
niary legacies are nct churgeuble on specific devises of 
land, although such specific devises are found in the 
residuary clause.— Belcher v. Belcher, 8. C. R. L., Jan. M4, 
1888; 5 N. Eng. Rep. 677; 11 Atl. Rep. 230. 

198. WILL—Incapucity — Evidence. Proof that a 
testatrix was addicted to the use of morphine, and at 









































times very odd in her behavior, is insufficient to defeat 
the will, if it appears that when it was made she was 
competent to contract.—Frost v. Wheeler, N. J. Perrog. 
Ct., Feb. 7, 1888; 12 Atl. Rep. 612. 

199. WILL—Married Woman—Statute. By statute 
in New Jersey, a married woman who was married in 
1879 and who has had no issue born alive,can muke a 
will disposing of her real and personal estate without 
the consent of her husband.—Stoutenburgh v. Hopkins, N. 
J. Perrog. Ct., Feb. 15, 1888; 12 Atl. Rep. 689. 

200. WILL—Probate—Lapse of Time. A will may 
be admitted to probate at any time after the death of 
the testator.—Auddock v. Boston, etc. Co., 8. J. C. Mass., 
Feb. 29, 1888; 5 N. Eng. Rep. 715; 15 N. E. Rep. 495. 














QUERIES AND ANSWERS.* 

| Corréspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.]| 

QuERY No. 22. 

Under the law of Texas, murder of the first degree 
was punishable by death absolutely, on December 18, 
1878. On that date A Committed a murder. On trial 
in 1885, he was convicted of murder of the first degree. 
The penal code of Texas permitted him to elect 
whether to be tried under the new lawor theold. He 
made no election, and the judge instructed the jury to 
assess the penalty under the new law, enacted subse- 
quent to the commission of the offense. The new law 
permitted the jury to assess the penalty either at death 
or at confinement in the penitentiary for life. The 
jury found the crime to be murder of the first degree, 
and assessed the penalty at imprisonment for life. 
There had been no change in the law defining murder 
or the degrees of murder. The constitution of the 
State provides that no ex post facto law or retroactive 
law shall be passed. Was the conviction and penalty 
unconstitutional, as regards the State constitution? 
Was it unconstitutional as regards the Federal con- 
stitution? Cite authorities. L. Y. 

QuEry No. 23, 

An action was brought by A against B, an attorney, 
on a contract which is void because of champerty. B 
appeared and answered setting up a general denial, 
but not specially pleading the invalidity of the con- 
tract as a defense. Can B take advantage of the 
champerty, either by motion to dismiss the complaint, 
or by proving it as a defense. H. Y. 





QUERIES ANSWERED. 
Query No. 20 (26 Cent. L. J. 383.) 

A, having a policy of insurance of $2,000 on his farm 
building, borrowed $5,000 of B, and secured the loan 
by a mortgage on tbe farm, and assigned the policy to 
B as mortgagee as collateral. A afterwards wanted to 
obtain $2,000 additional insurance for his own pro- 
tection, and did so, and requested B to notify the first 
company thereof, which B, still holding that policy, 
promised todo. Bnever did so, and the buildings 
were burned. A brought suit on the first policy, and 
the company defended the suit at law successfully on 
the ground of want of notice of the subsequent insur- 
ance. B afterwards foreclosed his morigage. Can A 


set up in equity as a defense pro tanto, B’s failure to 
fulfill his promise to notify the first company of the 
later insurance, and his (A’s) consequent loss? 

J. H. S. 
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Answer.—The promise of B was gratuitous, and the 
weight of the authorities is in favor of his non-liability 
for his failure to fulfill it. “Story on Bailments, § 166; 
2 Kent’s Com. 469-573; Thorne v. Deas, 4 John. 84; 
McGee v. Bast, 6 J.J. Marsh. 453. Contra: Whart. 
Neg., § 511; Jones on Bail. 53-61. We do not think A 
can shift the duty on B, because B was required to 
use ordinary diligence to protect the policy (Schouler 
Bail., §§ 206, 207; Story Bail., § 332), since the primary 
duty was on A. Consequently we think that A can- 
not set up the defense. A. L. 


QuEry No. 21 (26 Cent. L. J. 383.) 

A died in 1870, seized of 900 acres of land in Arkan- 
sas, a hundred acres of which is improved, and upon 
which he resided at the time of his death. He left B, 
his relict, and C, an infant son, surviving. Dower is 
assigned B, including the usuai residence and the 
cleared land, which she conveys toa stranger D. The 
infant claims a homestead out of the same land as- 
signed as a dower, and seeks to recover rents and 
profits since his father’s death. Can he recover? H. 

Answer.—The assignment of the land to the widow 
as dower did not affect the rights of the infant child 
in itas a homestead. McCloy v. Trotter, 47 Ark. 445. 
The widow forfeited her homestead rights by thé sale 
to D. Garibaldi v. Jones, 48 Ark. 230. Since the es- 
tate is created for the benefit of the family, and since 
the widow cannot impair the rights of the children, it 
would seem that the ' child can bring the suit and re- 
cover all the rents and profits during D’s occupancy, 
but not prior thereto. See Johnston v. Turner, 29 
Ark. 280; Booth v. Goodwin, 29 Ark. 633; Altheimer 
v. Davis, 37 Ark. 316; Gainus v. Cannon, 42 Ark. 503; 
McCloy v. Trotter, supra; Tumlinson v. Swenney, 22 
Ark. 400. 8. R. 
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A TREATISE ON THE LAW OF BUILDING AND BUILD- 
INGS, Especially Referring to Building Contracts, 
Leases, Easements and Liens, Containing Also 
Various Forms Useful in Building Operations, a 
Glossary of Words and Terms Commonly used by 
Buiders and Artisans, and a Digest of the Lead- 
ing Decisions on Building Contracts and Leases in 
the United States. Ry A. Parlett Lloyd, of the 
Bal imore Bar, Author of “‘A Treatise on the Law 
of Divorce.” Buston: Houghton, Mifflin & Com- 
_. New York: 11 East Seventeenth street. 

he Riverside Press, Cambridge. 1888. 

This is a work which will prove very valuable to 
general practitioners, especially to those whose lot and 
life has been cast in prosperous and growing com- 
munities. In such favored regions there must needs 
be much building of houses of every description, and 
much construction of other works of improvements, 
and from these pursuits must necessarily arise much 
litigation. The work before us, besjdes furnishing the 
general law controlling the subject, includes much in- 
formation of value to the practitioner which they 
could only with difficulty obtain from other sources, 
and the forms useful in building operations which 
appear in the book will prove quite a convenience to 
counsel advising contractors or owners. 





A TREATISE ON THE LAW OF CORPORATIONS OTHER 
THAN MUNICIPAL. With Citauuons From the 
Euglish and United States Courts, and From the 
Courts of Every State and Territory in the Union. 
By Thomas W. Waterman, Counselor at Law, 
Author of Treatises on the “Specitic Performance 
of Contrac.s,’’ the “Law of Trespass,’’ Set-off, 





Recoupment and Counterclaim,” etc. In Two 
Volumes. New York: Baker, Voorhis & Co., 
Publishers, 66 Nassau Street. 1888. 

This is a large and exhaustive work, in two volumes, 
on one of the most important branches of the law, as 
it is administered in modern times. Corporations, 
other than municipal, have absorbed so very much of 
the business of the American people and controled to so 
great an extent their pecuniary interests and relations 
to each other, that the true state of the law, with refer- 
ence to corporations of that description, has become a 
matter of predominant importance. Of course there has 
been a vast amount of litigation growing out of the rela- 
tions between business corporations and the govern- 
ment, States and Federal, and the creditors of such cor- 
porations and their stockholders and customers and the 
public generally. It is needless to say that the reports 
are full of cases relating to corporation law, and the 
profession will always be thankful for any publication 
designed and tending to systematize and render ac- 
cessible this great mass of legal doctrine. The vol- 
umes before us will no doubt be welcome to the pro- 
fession, because they are the work of an experiencd 
and learned author who has been well known and re- 
peatedly tried, and has never been found wanting. 
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A CAROLINA COURT SCENE.—The Goldsboro (N. 
C.) Mail tells how a judge preserves order in court: 

It is really amusing to hear a Nash county negro 
give an account of the way Judge Avery put things 
through at Nash Court. When the judge read out the 
sentence, “‘two years in the county jail,’? a man in the 
corner gave an audible grunt. 

“Take that man to jail, sheriff,’”’ said his honor, 
pointing to the grunter. 

“Good gracious!” muttered another. 

“Sheriff, take that man to jail,” directing the officer 
to the man last mentioned. 

“Thunder!” said a third. 

“Sheriff, take that man to jail,” repeated the judge. 

“T tell yer, sar,” said the excited negro, “I hardly 
bring my bref in dat court house after dat; but when 
I got out and crossed de bridge over Stony Creek, den 
you bet [just busted my boots a-stamping and a-jump- 
ing and a laffin’. He! he!! he!!!” 


WirTty.—A lawyer’s wit, sometimes, does more than 
enliven a dull hour in court. It so opens the eyes of 
the judge that he sees with clearness, a point that 
otherwise he would have ignored. An illustration of 
this penetrating wit once occurred at the trial of a 
sailor in a New England seaport. 

The sailor, after having drank to excess in a low 
saloon, had quarrelled with the landlord, and beaten 
him severely with a bottle snatched from the bar. 

As the case admited of no legal defense, the sailor’s 
lawyer, putting in a plea of guilty, addressed himself 
to the court in order to secure as light a sentence as 
possible. He urged that the prisoner had acted under 
the influence of liquor—and very poor liquor at that. 

*But, sir,” said the court, not inclined to view this 
appeal with favor, “‘we are to consider the aggravated 
character of the offense. Your client admits’he as- 
saulted this man with a bottle.” 

“Yes, your Honor,” interposed the witty lawyer, 
“we admit all that; but I beg you to remember that 
this man first assaulted my client with its contents.” 

The court smiled at this unexpected point, and Jack 
got the benefit of it in a light sentence. 
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